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AGRICULTURE DECISIONS 


UNITED STATES DEPARTMENT OF AGRICULTURE 


BEFORE THE SECRETARY OF AGRICULTURE 
PREFATORY NOTE 


It is the purpose of this official publication to make available 
to the public, in an orderly and accessible form, decisions issued 
under regulatory laws administered in the Department of Agri- 
culture. 


The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after notice 
and hearing or opportunity for hearing. These decisions do not 
include rules and regulations of general applicability which are 
required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural 
Marketing Agreement Act of 1937 (7 U.S.C. 601 et seq.), the 
Commodity Exchange Act (7 U.S.C. Chapter 1), the Grain 
Standards Act (7 U.S.C. 71 et seq.), the Packers and Stockyards 
Act, 1921 (7 U.S.C. 181 et seqg.), the Perishable Agricultural 
Commodities Act, 1930 (7 U.S.C. 499a et seg.), and the United 
States Warehouse Act (7 U.S.C. Chapter 10). 


The decisions published are numbered serially, in the order in 
which they appear herein, as ‘Agriculture Decisions.’"’ They may 
be cited by giving the volume and page, for illustration, 1 A.D. 
472 (1942). It is unnecessary to cite the docket or decision 
number. Prior to 1942 the Secretary's decisions were identified by 
docket and decision numbers, for example, D-578; S. 1150. Such 
citation of a case in these volumes generally indicates that the 
decision is not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws ad- 
ministered by the Department will be published herein. 
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(No. 16,677) 


In re THE Moore Dairy, Inc., et al. AMA Docket No. M 4-18. De- 
cided September 2, 1975. 


Order denying interim relief 


This order is issued in accordance with the facts and circumstances as set forth 
herein. 


Willis F. Daniels, Harrisburg, Pa., for Petitioners. 
John Vetne, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


The petitioners, who are nine handlers of milk in Pennsylvania, 
filed a petition on June 27, 1975, under § 8c(15)(A) of the Agri- 
cultural Marketing Agreement Act of 1937, as amended (7 U.S.C. 
608c(15)(A)), challenging the Secretary’s extension of Federal 


Order No. 4, regulating the handling of milk in the Middle 
1259 
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Atlantic marketing area, to include the ten counties in Pennsyl- 
vania in which petitioners are situated. 


On the same date, June 27, 1975, the petitioners filed an identi- 
cal copy of their petition under § 608c(15)(A) of the Act, which 
petitioners desire to have treated as an application for interim 
relief under § 900.70 of the regulations (7 CFR 900.70). Although 
this does not comply with the requirement in § 900.70(a) for the 
filing of a ‘‘separate application”’ for interim relief, the matter will 
be considered as if the proper separate application had been filed. 


Oral argument before the Judicial Officer, to whom final ad- 
ministrative authority has been delegated to decide the cases 
before the Department subject to the Administrative Procedure 
Act (37 F.R. 28475; 28 F.R. 10795),' was heard on August 8, 
1975. 


In the oral argument before the Judicial Officer, the petitioners 
state that the specific interim relief requested is to have the 
money which the petitioners are required under the Order to pay 
to the Market Administrator for deposit into the producer-settle- 
ment fund held in escrow pending the outcome of this litigation. 
The petitioners are required by the Order to pay into the producer- 
settlement fund approximately $80,000 per month, or about 
$1,000,000 per year. 


It is well settled’? that an applicant for interim relief must meet 
the same criteria that prevail when a preliminary injunction is 
sought in the courts, viz., such relief will be granted only when: 


1. The office of Judicial Officer is a career position established pursuant to the 
Act of April 4, 1940 (7 U.S.C. 450c-450g), and Reorganization Plan No. 2 of 1953 
(5 U.S.C. 1970 ed., Appendix, p. 550). The Department’s first Judicial Officer 
held the office from 1942 to 1972. The present Judicial Officer was appointed in 
January 1971, having been involved with the Department’s regulatory programs 
since 1949 (including 3 years’ trial litigation; 10 years’ appellate litigation re- 
lating to appeals from the decisions of the prior Judicial Officer; and 8 years as 
administrator of the Packers and Stockyards Act regulatory program). 


2. See In re Olson Dairy, Inc., 30 Agriculture Decisions 1773, 1774 (1971); In re 
Sherman Fitzgerald, 29 Agriculture Decisions 1119, 1121-1122 (1970); In re J. 
W. Joyce, et al., 24 Agriculture Decisions 754, 755 (1965); Yakus v. United 
States, 321 U.S. 414, 440-444; Virginian Ry. v. Federation, 300 U.S. 515, 552; 
Canal Authority of State of Floridav. Calloway, 489 F.2d 567, 572-579 (C.A. 5); 
Associated Securities Corp. v. Securities & Exch. Com'n, 283 F.2d 773, 774-775 
(C.A. 10); Virginia Petroleum Job. Ass'n. v. Federal Power Com'n, 259 F.2d 
921, 925 (C.A.D.C.); Braswell Motor Freight, Inc. v. United States, 297 F. 
Supp. 215, 218-219 (S.D. Miss.); American Book Company v. Blount, 295 F. 
Supp. 1189, 1191-1192 (E.D. Ky.); Atlantic & Gulf/West Coast v. United 
States, 90 F. Supp. 554, 555-556 (S.D.N.Y.). 
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(1) There is a strong likelihood that the petitioner will prevail on the 
merits; 


(2) The petitioner has shown that without such relief he will suffer 
irreparable injury; 


(3) There is no substantial harm to other interested persons; and 


(4) The public interest will not be harmed. 


I 


I cannot conclude at this preliminary stage of this proceeding 
that there is a strong likelihood that petitioners will prevail on the 
merits, although the final decision as to the merits cannot, of 
course, be made until the matter has been fully heard and con- 
sidered. 


Federal Order No. 4 was extended to include the ten counties in 
which the petitioners are situated following an extensive hearing, 
findings and Order by the Secretary, and overwhelming approval 
by producers in a referendum. The petitioners allege numerous 
errors relating to the hearing and to the findings of the Secretary 
and complain of multiple constitutional and statutory deficiencies 
with respect to the expansion of Order No. 4. The petitioners state 
in their petition, p. 2: 

4. The provisions of Federal Order No. 4, which your Petitioners chal- 
lenge, are as follows: 


(a) Amendment to Section 1004.2, insofar as it includes the ten 
Pennsylvania Counties in the Marketing Area of Federal Order No. 
4; 


(b) All other Sections of the Order are likewise challenged with a 
particular challenge to Sections 1004.50 and 1004.51 which deal with 
ascertainment of Class prices by use of the Minnesota-Wisconsin 
Price Series. 


One of the petitioners’ main arguments is that the Secretary 
has illegally delegated legislative authority since the class prices 
under the Order are based on the Minnesota-Wisconsin price 
series. However, the Minnesota-Wisconsin price series is used in 
all of the Federal milk orders throughout the country, and there is 
no case holding that the use of the series is an illegal delegation of 
legislative authority. Various challenges to the use of the Minne- 
sota-Wisconsin price series were rejected in In re Cuba Cheese 
Company, 34 Agriculture Decisions , decided August 26, 
1975. In the circumstances, it cannot be said at this stage of the 
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proceeding that there is any likelihood that the petitioners will 
prevail on this issue. 


The petitioners also contend there has not been any other ex- 
tension of a Federal Order into a territory where Federally regu- 
lated dealers in the area sell such a small portion of the milk in the 
area. However, this would seem to be a matter of legislative judg- 
ment. 


The petitioners contend that the hearing to extend the Federal 
Order into the ten counties was a promulgation proceeding and 
that the Secretary illegally relied on evidence in the prior 
promulgation proceedings applicable to the original territory. 
Here again, there is no case holding that in a hearing to extend a 
Federal Order to include additional territory all of the evidence re- 
lating to all of the provisions already in the Order must be again 
set forth in the extension hearing. 


Although there must always be a first case to establish any 
principle of law, it cannot be determined at this stage of this pro- 
ceeding that there is a strong likelihood that petitioners will pre- 
vail on the merits as to this issue. 


II 


Petitioners have not shown that without interim relief they will 
suffer irreparable injury. There is a $400,000 reserve in the 
producer-settlement fund, and this can be increased at the rate of 
approximately $180,000 per month. 


Moreover, the petitioners’ actual injury is not equal to the 
amount of money they will pay to the producer-settlement fund. 
If the petitioners were not under the Federal Order, much of the 
approximately $80,000 per month they will pay to the producer- 
settlement fund would have been paid by petitioners to producers 
under the State regulatory program. 


Under Federal Order No. 4, the petitioners are required to pay 
the ‘‘use value” of the milk they receive from farmers. For ex- 
ample, in June 1975, petitioners were required to pay $9.75 for 
fluid, or Class I milk, * and $7.02 for manufacturing, or Class II 
milk. Part of this purchase price is paid directly to producers and 
part is paid to the producer-settlement fund. The weighted aver- 
age price received by producers in June 1975 was $8.64. Hence in 


3. Because of location deferentials, two of the petitioners were required to pay 
$9.60 for Class I milk in June 1975 and two were required to pay $9.585 for such 
milk. 
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June 1975, handlers under the Order, on the average, paid $8.64 
to producers for their milk, and handlers, on the average, who 
used Class I milk that month paid the difference between the 
Class I price, $9.72, and the weighted average price, $8.64, or 
$1.08, into the producer-settlement fund. 


But if the petitioners had not been under the Federal Order in 
June 1975, they would have had to pay the price for Class I milk 
set under the State regulatory program, which in June 1975 was 
$9.42. Hence the petitioners would have paid only 30c less for 
their Class I milk under the State regulatory program than under 
the Federal Order. In other words, the most that such a handler 
would have been injured in June 1975 would have been 30c per 
hundredweight, rather than the $1.08 paid into the producer- 
settlement fund.‘ 


In addition, any increased costs paid by petitioners under the 
Federal Order may be passed on to consumers and, therefore, 
petitioners’ actual damage, if any, is highly speculative. 


The producers in the ten counties involved herein may have re- 
ceived more for their milk under the State program than under the 
Federal program because the Federal program is a market-wide 


pool, under which all producers share equally in all milk used as 
fluid milk and surplus milk, whereas the State program is based 
on an individual handler’s pool, under which the payment to a 
producer shipping to a particular handler is based on that individ- 
ual handler’s use of milk. 


For example, if one of the petitioners had 80 % Class I use, the 
producers shipping to that handler would receive a blended price 
based upon 80 % Class I use whereas under the Federal program, 
the average Class I use is about 61 %. Hence a producer under the 
State program who ships to a handler having a Class I use much 
higher than the Class I use under the Federal program may 
receive a higher blended price for his milk under the State pro- 
gram even when the Class I State price is less than the Class I 
Federal price. But petitioners cannot, of course, be the vicarious 
champions of the producers in the ten counties. 


4. From January to June 1975, the Class I State price was equal to the Federal 
Class I price at times or just slightly less than the Federal price. Hence if the 
Order had been applicable to the petitioners during that period, their injury 
would have been less than 30c per hundredweight. Perhaps petitioners might 
have had to pay premiums to their producers in excess of the Federal weighted 
average price, which would have increased their costs somewhat as a result of the 
Federal Order, but this is speculative. 
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At this stage of the proceeding, there is no showing that the 
petitioners will suffer irreparable injury in the absence of an 
escrow account. I have discussed the desirability of an expedited 
hearing in this proceeding with the Chief Administrative Law 
Judge, and although he can give no assurance that the Initial 
Decision in this case will be issued within any specified time 
period, it is within the realm of reasonable possibility to expect an 
Initial Decision in this case within nine months from this date. In 
the event of an appeal to the Judicial Officer, it is within the realm 
of reasonable possibility to expect a final decision by the Judicial 
Officer within three months from the date the Initial Decision is 
issued. Accordingly, within one year, it is possible to have a final 
administrative decision in this case. The petitioners will not suffer 
irreparable injury as a result of their money deposited into the 
producer-settlement fund pending the issuance of a final adminis- 
trative decision in this case. 


Ill 


If an escrow fund were to be established in this case, the 7,000 
producers in the market-wide pool would be deprived of the money 
owed by petitioners during the continuation of the escrow fund. 
This would amount to 2 or 3c per hundredweight based on the nine 


petitioners involved in this proceeding, or 5 or 6c per hundred- 
weight if all handlers affected by the extension joined in this 
proceeding. Although this is not a great sum compared to the 
average blended price received by producers under the Order in 
1974 ($8.76), only a small portion of the $8.76 is net profit. The 
amount each producer would be deprived of during a year is not de 
minimus. 


IV 


Since the Secretary has determined that the extension of the 
Order into the ten counties is desirable to achieve the purposes of 
the Act, the public interest would be affected by an escrow fund 
which would, in effect, delay the beneficial effects of the extension 
until the termination of this litigation. 


For the foregoing reasons, the petitioners’ request for interim 
relief should be denied at this time. However, the Judicial Officer 
will retain jurisdiction of the proceeding while the administrative 
hearing before the Administrative Law Judge is going forward so 
that the petitioners may again apply for interim relief on or after 
September 1, 1976, if a final decision has not been issued in this 
proceeding by that time. 
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ORDER 


The petitioners’ application for interim relief is denied. The pro- 
ceeding is remanded to the Chief Administrative Law Judge for a 
hearing on the merits. This case should be expedited in every 
practicable manner. The petitioners may renew their application 
for interim relief on or after September 1, 1976, if a final adminis- 
trative decision has not been issued by that time. 


(No. 16,678) 


In re Cuspa CHEESE Company, ET AL. AMA Docket No. M 2-46, et 
seq. Decided August 26, 1975. 


Amendment — implementing use of Class II/III pricing formula — Notice of 

hearing and record evidence — sufficiency of — Pricing — Minnesota-Wiscon- 

sin series — adequacy of — Evidence — supporting Secretary’s decision as to 
pricing for April-July 1974 — Petitions dismissed 


Where the petitioners allegations that the Secretary failed to give due notice of 
and provide opportunity for hearing is without merit, and further they have 
not shown that the Minnesota-Wisconsin price series is inadequate for the 
pricing of reserve milk, and where the Secretary’s decision that for the 
period April-July 1974, under the Boston Regional and seven other orders, 
the price for reserve milk disposed of in manufacturing uses other than but- 
ter and non-fat dry milk should be based on the announced Minnesota-Wis- 
consin price and that milk utilized to manufacture butter and non-fat dry 
milk should be priced below the M-W price by the amount, not to exceed 
fifty cents, that the butter-powder price is less than the M-W price, and that 
thereafter the reserve milk prices under the eight orders should be based 
solely on the Minnesota-Wisconsin price is supported by the evidence as 
set forth herein, petitioners’ request for relief is denied and the petitions are 
dismissed. 


David C. Toomey, Philadelphia, Pa., for petitioners. 
Victor W. Palmer, for respondent. 
John A. Campbell, Administrative Law Judge. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


This is a proceeding under § 8c(15)(A) of the Agricultural 
Marketing Agreement Act of 1937, as amended (7 U.S.C. 601 et 
seq.). 
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An Initial Decision was filed on June 2, 1975, by Administra- 
tive Law Judge John A. Campbell. The petitioners in AMA 
Docket Nos. M 2-46 through M 2-54, which include all of the peti- 
tioners in the proceeding except Lehigh Valley Cooperative 
Farmers, filed an appeal to the Secretary on June 26, 1975. Final 
administrative authority to decide cases subject to the Adminis- 
trative Procedure Act has been delegated to the Judicial Officer 
(37 F.R. 28475; 38 F.R. 10795). * 


Upon a careful consideration of the entire record, which is 
described on page 5 of the Initial Decision, the Initial Decision 
and Order is adopted as the final Decision and Order herein, ex- 
cept that on page 2, line 16, the words ‘‘at an’’ are deleted and are 
replaced by ‘“‘below the Minnesota-Wisconsin price by the’’; on 
page 6, three lines from the bottom, the comma is deleted after 
“Lehigh”; on page 9, line three, ‘‘Difference” is changed to ‘‘Dif- 
ferences’’; on page 45, line five, ‘‘the’’ is inserted after ‘‘by’’; and 
on page 58, the second paragraph of the order is deleted. Copies of 
those pages, as changed, are attached hereto. 


ADMINISTRATIVE LAW JUDGE’S INITIAL 
DECISION (AS MODIFIED) 


PRELIMINARY STATEMENT 


This is a proceeding under section 8c(15)(A) of the Agricultural 
Marketing Agreement Act of 1937 as amended (7 U.S.C. 601 et 
seq.), hereinafter called the ‘‘Act’’. 


Petitioners, nine handlers regulated under Order No. 2' (Milk 
in the New York - New Jersey Marketing Area — 7 CFR Part 


*The office of Judicial Officer is a career position established pursuant to the Act 
of April 4, 1940 (7 U.S.C. 450c-450g), and Reorganization Plan No. 2 of 1953 (5 
U.S.C. 1970 ed., Appendix, p. 550). The Department's first Judicial Officer held 
the office from 1942 to 1972. The present Judicial Officer was appointed in 
January 1971, having been involved with the Department’s regulatory programs 
since 1949 (including 3 years’ trial litigation; 10 years’ appellate litigation 
relating to appeals from the decisions of the prior Judicial Officer; and 8 years as 
administrator of the Packers and Stockyards Act regulatory program). 

1. Cuba Cheese Company, AMA Dockets Nos. M 2-46 
Deltown Foods Inc., M 2-47 
Saratoga Dairy, Inc., M 2-48 
Queensboro Farm Products, Inc., M 2-49 
Queens Farms, Inc., M 2-50 
Crowley’s Foods Inc., M 2-51 
Pollio Dairy Products Corp., M 2-52 
Friendship Dairies, Inc., M 2-53 
Elmhurst Milk & Cream Co., Inc., M 2-54 
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1002), and one handler regulated under Order No. 4? (Milk in the 
Middle Atlantic Marketing Area — 7 CFR Part 1004) challenge 
two decisions and final orders of the Assistant Secretary of Agri- 
culture amending Federal Milk Orders Nos. 2 and 4. By virtue of 
the amendments petitioners were obligated for their purchases of 
producer milk at prices based on the Minnesota-Wisconsin price 
series rather than at prices based on the lower of the Minnesota- 
Wisconsin price series or the butter powder formula. 

The rulemaking hearing which gave rise to the challenged deci- 
sions and orders was conducted during the period February 20, 
1974 through February 28, 1974. The subject matter at that 
hearing was both the need to amend 8 federal milk marketing 
orders regarding the pricing provisions for reserve milk and 
whether an emergency existed requiring immediate action. A par- 
tial decision was issued on March 27, 1974 (39 FR 11567) in which 
an emergency was found to exist. Thereafter an order amending 
the eight milk orders was issued on March 29, 1974 (39 FR 11980) 
to provide, for the period April 3, 1974 through July 31, 1974: 
that the price for reserve milk utilized in manufacturing uses 
(except butter and nonfat dry milk) in the 8 markets would be 
based upon the Minnesota-Wisconsin series price, and that milk 
utilized in butter and nonfat dry milk production would be priced 
below the Minnesota-Wisconsin price by the amount, not to 
exceed 50 cents, that the butter powder formula price was less 
than the Minnesota-Wisconsin series price. 

Following the issuance of a recommended decision (39 FR 
23063) with respect to the long range pricing provision for reserve 
milk, the Assistant Secretary issued a final decision on July 25, 
1974 (39 FR 27678) which provided that the sole basis for pricing 
reserve milk (Class II milk in the New York-New Jersey and 
Middle Atlantic orders) should be “the Minnesota-Wisconsin 
price for manufacturing grade milk, f.o.b. plants in Minnesota 
and Wisconsin, as announced by the Department for the month.”’ 
Upon determination of producer approval the Assistant Secretary 
on August 21, 1974 implemented his final decision through the 
issuance of an order amending the eight milk orders, to be effec- 
tive October 1, 1974 (39 FR 30925). 


The nine petitions challenging the amendment of Federal Milk 
Order No. 2 were filed on April 8, 1974, together with applications 
for interim relief. Respondent filed answers to the petitions and 
applications on April 25, 1974, and on May 1, 1974, the Judicial 
Officer denied interim relief. On May 30, 1974, respondent’s 


2. Lehigh Valley Cooperative Farmers M 4-17 
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motion to consolidate the nine petitions was granted. 


On May 20, 1974, the petition of Lehigh Valley Cooperative 
Farmers (hereinafter called ‘“‘Lehigh’’) challenging the amend- 
ment of Order No. 4 was filed. Following respondent’s answer of 
June 3, 1974, the Lehigh proceeding was consolidated, upon 
motion by respondent, with the other nine proceedings. 


On July 1, 1974, a prehearing conference and hearing were con- 
ducted in Philadelphia, Pennsylvania. The nine petitioners 
challenging the amendment of Order No. 2 were represented by 
David C. Toomey, Attorney, of Duane, Morris & Heckscher, of 
Philadelphia, Pennsylvania. Lehigh was represented by Norman 
R. Bradley, Attorney, of Saul, Ewing, Remick & Saul of Philadel- 
phia, Pennsylvania. Penn Marva Dairymen’s Cooperative 
Association, Inc., intervenor, was represented by Donald F. 
Copeland, Attorney, of Speese, Kephart and Bongiovanni, of 
Philadelphia, Pennsylvania. Respondent was represented by 
Victor W. Palmer and Daniel W. Wentzell, Attorneys, Office of 
the General Counsel, United States Department of Agriculture, 
Washington, D.C. At the close of the hearing, the time was set for 
filing briefs. 


At the time of the hearing on July 1, the Secretary’s final deci- 
sion and order regarding the long range pricing of reserve milk 
had not been issued. Counsel for petitioners at the hearing offered 
to stipulate that the record then made would be the same record 
for review of the future final permanent order. Upon objection by 
counsel for respondent on the ground that it was not at that time 
known what the Secretary’s final decision and order would be, this 
Administrative Law Judge ruled that the offer was premature and 
that we must await the issuance of the permanent order. 


Following the issuance of the final decision and order by the 
Assistant Secretary on July 25 and August 21, 1974, respectively, 
counsel for the parties filed a stipulation on September 23, 1974 to 
include for review in this proceeding the Assistant Secretary’s 
decision and order amendments concerning long range pricing of 
reserve milk in Orders 2 and 4. Amended petitions and answers 
were filed by the parties and in lieu of reopening the July 1 hearing 
additional affidavits were submitted by the parties for inclusion in 
the record. Finally by order dated November 12, 1974 the record 
in this review proceeding was closed. 


In summary then the record for review in this proceeding con- 
sists of: 
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1. The transcript of the July 1, 1974 hearing in this proceeding, 
briefs filed thereafter, and the affidavits of Messrs. Derr, Cotter, 
and March filed subsequent to July 1; and 


2. The rulemaking hearing record which includes the notice of 
hearing and the 1094 page transcript, the emergency decision and 
order, and briefs filed therein, and the long-range recommended 
decision, final decision, and order, together with briefs, and 
exceptions therein. * 


FINDINGS OF FACT 


1. The petitioners, Cuba Cheese Company, Deltown Foods 
Inc., Saratoga Dairy, Inc., Queensboro Farm Products, Inc., 
Queens Farms Inc., Crowley’s Foods Inc., Pollio Dairy Products 
Corp., Friendship Dairies, Inc., and Elmhurst Milk & Cream Co., 
Inc., handlers under Order No. 2, each operate plants that manu- 
facture milk into various Class II dairy products. With the excep- 
tion of Cuba Cheese Company and Pollio Dairy Products Corp., 
the plants of said petitioners are ‘‘pool plants’’ subject to the 
pricing provisions of Order No. 2, which are not required to ship a 
prescribed percentage of milk receipts to remain qualified under 


the order. The plants of Cuba Cheese Company and Pollio Dairy 
Products Corp., are not ‘‘pool plants” and are not subject to the 
pooling provisions of Order No. 2, but purchase their milk from 
pool plants or cooperative associations. (Pleadings; 15-a Tr. pp. 
77-80, 86-87; R.pp. 431-432) 


2. Petitioner, Lehigh Valley Cooperative Farmers, is a handler 
and a cooperative association of nearly 1,000 dairy farmers, 675 of 
whom are producers as defined by the provision of Order No. 4. In 
addition to acting as a bargaining agent for its member producers, 
Lehigh operates milk processing plants, including a newly-con- 
structed cheddar cheese manufacturing plant. In this latter 
capacity it is obligated to account for the milk it receives from 
producers in accordance with the classification and pooling provi- 
sions of Order No. 4 (15-a Pleadings; R pp. 818, 848-849, 852-855, 
871-872). 


3. Intervenor, Penn Marva Dairymen’s Cooperative Associa- 
tion, Inc., (hereafter called ‘‘Penn Marva’’) is a federation of three 


3. Hereafter reference to the transcript pages, exhibits, briefs and affidavits per- 
taining to the July 1 hearing will include the prefix ‘‘15-A’’. Reference to the 
rulemaking proceeding will include a big R before the citation. 
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cooperative associations of producers, and represents approxi- 
mately 60 percent of the producers under Order No. 4 and a small 
number of producers under Order No. 2. Additionally Penn Marva 
operates a plant at Laurel, Maryland that manufactures milk into 
various Class II dairy products. This plant utilizes between 25 
and 60 million pounds of milk per month (R pp. 197-198, 202, 206- 
207, 231-232). 


4. Federal Milk Orders 2 and 4 were promulgated by the Secre- 
tary of Agriculture pursuant to the provisions of the Act. Order 
No. 2, the New York - New Jersey Order, regulates the handling 
of milk in approximately half of the geographical area of New 
York State (generally the Southeastern portion) and approxi- 
mately half of the geographical area of New Jersey (generally the 
Northern half of the State). Order No. 4, the Middle Atlantic 
Order, regulates the handling of milk in Philadelphia, Pennsy]- 
vania, the southern half of New Jersey, the State of Delaware, 
most of Maryland (including the city of Baltimore), the District of 
Columbia, and northern Virginia. (7 CFR 1002.3, 7 CFR 1004.2) 


5. In accordance with the Act, the Secretary of Agriculture 
issued and presently administers 61 federal milk orders which 
utilize either a two class or a three class system of segregating 


milk utilization, with Class I representing what is often described 
as ‘fluid uses’’, such as milk that is bottled, and Class II/III rep- 
resenting the utilization of reserve type milk utilized to manufac- 
ture products such as butter and cheese. Milk Orders 2 and 4 
utilize a two-class system of milk classification, whereby handlers 
are required to pay producers higher minimum prices for milk 
utilized as Class I than for Class II uses. All handlers report the 
total amount of milk which they receive from producers each 
month and the use to which that milk is put. These reports are 
made to a market administrator, the agency selected by the 
Secretary to administer a milk order. The market administrator 
computes the total Class I and II obligation of each handler for 
the milk he has received from producers by multiplying the 
amount of milk utilized in Class I by the Class I price and the 
amount of milk utilized in Class II by the Class II price. 


To arrive at a uniform price payable to producers, the use 
values or Class price values computed for all handlers are then 
added. This amount is then divided by the total amount of milk 
delivered by all producers to arrive at the marketwide ‘“‘blend” or 
uniform price. The blend price is announced by the market ad- 
ministrator and each handler is required to pay each of his 
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producers this price for the milk delivered by the producer. Differ- 
ences between the handler’s Class or use value of milk and the 
uniform price paid to producers, are paid to or withdrawn from a 
clearing house fund called a producer settlement fund. (7 CFR 
Parts 1000 through 1139) 


6. Different price indices have been used to determine prices for 
the classes of milk utilization (Classes I and II/III) established by 
federal milk orders. One of which is the Minnesota-Wisconsin 
Series Price (hereafter called ‘‘M-W price’) which was first 
adopted as the lowest use class price in the Chicago Order begin- 
ning September, 1961. This price series represents the average of 
prices reported as paid to dairy farmers for manufacturing grade 
milk by a representative group of plants located in Minnesota and 
Wisconsin. All of the 61 Federal Milk Orders that regulate milk 
handling in various marketing areas throughout the nation utilize 
the M-W price in providing a method for fixing monthly Class I 
prices. The Class I price typically consists of the Minnesota- 
Wisconsin price plus the sum that has been determined to reflect 
the difference between manufacturing grade milk prices and the 
price that is the minimum handlers requiring locally approved 
milk for fluid milk utilization need pay to assure an adequate 


supply. The Class II price in many orders with a two class sys- 
tem, is set at the M-W price thereby assuring dairy farmers that 
their Grade A milk which went to the market’s reserve uses will be 
accounted for at no less than the price farmers producing milk of 
only manufacturing grade are receiving. 


Another price index is the butter-powder formula (hereafter 
called the ‘‘b-p price’) which is computed from market quotations 
for butter and skim milk powder. 


These indices are more fully described in the Secretary’s deci- 
sions reproduced, infra. See also: R pp 599-600; R Ex 33, 40 pp 19- 
21, 31, 85-88, 100-106; 15-a Lehigh Ex 2 and 3; and 26 FR 7134, 
7136-7137, Aug. 9, 1961. 


Federal milk orders for the northeast markets, including Orders 
2 and 4, contained, prior to the partial and permanent decisions of 
the Secretary, provisions fixing the Class II price at the lesser of 
the M-W price or the b-p price. (7 CFR 1002.50 and 50a and 
1004.50 and 51 (1974 edition)) 


7. In response to proposals by industry members which 
proposals were precipitated by recent and wide divergence of the 
M-W and b-p prices, the Deputy Administrator, Regulatory 
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Programs, on February 12, 1974, issued notice that a hearing 
would begin on February 20, 1974 to consider proposed amend- 
ments to eight milk orders‘ and to consider whether emergency 
marketing conditions warranted omission of a recommended deci- 
sion. 


The notice as published in the Federal Register on February 14, 
1974 (39 FR 5642) contained 17 proposals. The proposals 
suggested various amendments of the reserve milk pricing provi- 
sions of the eight milk orders. In general it was proposed that the 
price of reserve milk be: 


a. Based solely on the M-W price (Proposals 1,2,3,4,10,11); 


b. Based solely on the M-W price during July through 
March, and based on the lower of the M-W and b-p prices during 
April through June (Proposal 5); 


c. Based on the average of the M-W and b-p prices, except 
milk utilized in butter and skim milk powder which was to be 
based at the lower of the M-W or b-p prices. (Proposals 6, 7); and 


d. Based on the M-W price, except milk used to produce 
butter and skim milk powder which is to be priced at the b-p price. 
(Proposals 8, 15, 16). 


In addition proposal 9 requested emergency consideration of 
the proposed amendments, while proposals 12, 13, and 14 con- 
cerned other aspects of reserve milk pricing and classification. 


8. Pursuant to notice a hearing was conducted in Washington, 
D.C. during the period February 20, 1974 through February 28, 
1974. The hearing record consisting of 1094 pages and 46 exhibits 
contains the testimony in support and in opposition to the emer- 
gency aspects as well as the various proposals contained in the 
notice. Some of the evidence adduced at the hearing is sum- 
marized as follows: 


The need for higher and adequate prices to dairy farmers pre- 
vails throughout the United States. (R. pp. 382-383, 400-401) 


4. Order 

1001 (7 CFR) Boston Regional 

1002.......... New York-New Jersey 
1004.......... Middle Atlantic 

1015.......... Connecticut 

1033.......... Ohio Valley 

1036.......... Eastern Ohio-Western Pennsylvania 
1040 Southern Michigan 
1049..........Indiana 
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Additional milk production is needed to assure an adequate 
supply of milk. (R. p. 632) 


During 9 of the 12 months of 1973 the M-W price was lower 
than the b-p price and was the effective class II/III price in the 
eight market regions. The M-W price is also used as the basic 
formula price to arrive at the Class I price. (R. pp. 228-229, 635, 
821; Ex. 12, table 1, Ex. 14, table 1) 


The butter-powder formula provisions were added to the orders 
as an alternative basis for pricing reserve milk to assure that the 
annual price level for reserve milk would not rise above a fixed 
margin under the market value of butter and nonfat dry milk 
powder (R. p. 284). Milk supplies in the Northeast have declined 
steadily and at an alarming rate since mid-1972 (R. pp. 295-297 
and Table No. 9 of Ex. No. 14). As a result, the quantity of 
reserve milk associated with these markets has declined sub- 
stantially and is no longer the burdensome problem that it was in 
earlier years. (R. p. 298, Table No. 10 of Ex. No. 14, Ex. Nos. 9 
and 12). The quantities of reserve milk manufactured into butter 
and powder, likewise, have declined substantially from previous 
levels, both in absolute terms and as a percentage of reserve milk 
supplies. (R. pp. 297-300, 744-748, 755, Table No. 11 of Ex. No. 
14) Under such conditions which are expected to prevail through- 
out 1974 and perhaps longer, the elimination of the b-p provisions 
of the eight orders, should not result in a serious problem in 
clearing these markets of reserve milk supplies in the foreseeable 
future (R. p. 300). 


Since October 1973, the b-p prices computed pursuant to provi- 
sions of the eight orders had been distorted by imports of butter 
and nonfat dry milk powder (R. pp. 199, 230-231, 287-292, 402 
and 596-598). Said prices had fallen below the M-W prices by 47 
cents, 78 cents and $1.13 in October, November and December 
1973, respectively; and by $1.18 in January 1974 (R. pp. 199, 588- 
589, 718 and Table No. 2 of Ex. 14)° 


The lower reserve milk prices likely to result from the applica- 
tion of the b-p formula could seriously depress uniform prices 
payable to producers. The impact through use of the b-p price 
rather than the M-W price in determining reserve milk prices for 
the four-month period of October 1973 through January 1974 in 


5. The b-p price was below the M-W price by $1.19 and 73 cents in February and 
March 1974, and in April and May 1974 the M-W price was below the b-p price 
(15-a Tr. pp. 24-25). 
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five of the eight markets is as follows: 


a. Nearly $10.7 million has been lost to the New York - New 
Jersey Pool, as a result of the b-p prices being the determinant of 
Class II prices. 


b. Five markets taken together (Orders 1,2,4,15,36) have 
lost a total of nearly $21 million in the four months since the b-p 
price has been the reserve milk pricing factor. This has amounted 
to a weighted average reduction of nearly 32 cents a hundred- 
weight on uniform prices for the four month period. (R. pp. 293- 
297, 316, Ex. 14, table 8) 


While gross dairy income rose about ten percent in 1973, prices 
paid by dairy farmers for production items were up 20 percent 
from a year earlier. Progressive decline has been experienced in 
numbers of dairy farms, in numbers of cows in production, and in 
production per cow and in total milk production. This pattern of 
decline which persisted in 1973 is continuing in 1974; with produc- 
tion in January 1974 three percent less than in January 1973. (R. 
pp. 53-57, 81-83, Ex. 9) 


Regular monthly use of the b-p price as the determinant of re- 
serve milk prices on a long-term basis will depress uniform prices 
payable to producers. Such price depression would be counter- 
productive and could result in insufficient supplies and production 
to meet current and anticipated needs for milk and milk products. 
This would be contrary to the stated intent of the Act and of the 
orders promulgated thereunder (R. pp. 294-297). 


The progressive departure of the b-p price from the M-W price 
has resulted in a significant drop in the blend price at a time when 
dairy producers are experiencing even further increases in their 
cost of production. Unless the b-p price is eliminated as a pricing 
mechanism, producers will be forced to discontinue production at 
a time when milk production is declining rapidly, thus further 
jeopardizing future milk supplies for this nation. (R. pp. 58-59, 
92-93, 1052) 


‘“‘In summary, there is some question as to whether the use of a 
snubber to the Minnesota-Wisconsin price carries out the surplus 
pricing objective of providing the highest possible returns to 
producers. It does, of course, provide relief for butter-powder 
plants during the periods when significant differences between the 
Minnesota-Wisconsin prices and butter-powder product values 
prevail.” (R. Ex 40, p. 88) 
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Dairy farmers suffer a loss of $275,000 each day that elimina- 
tion of the b-p formula is delayed. (Exhibit 10, pages 1 and 2, R. 
p. 1051) The evidence of losses in income to producers, in producer 
numbers, and in volume of production, clearly requires emergency 
action in eliminating the b-p price. (R. pp. 1051-1052) 


Use of the b-p formula, instead of the M-W price, as the manu- 
facturing class price, for December 1973, decreased the blend 
prices in Orders 1, 2, 4, 33, 36 and 40 respectively, 38 cents, 47 
cents, 54 cents, 23 cents, 28 cents and 46 cents per hundred- 
weight. The gross effect for the month of December 1973, in loss 
of money returns for the producer milk controlled by said orders 
was $8,189,200. (R. pp. 62-63; Ex. 10) 


The M-W price reflects the value of milk going into manu- 
factured products. (R. pp. 98, 599) Wisconsin and Minnesota 
produce approximately 40 percent of the butter in the United 
States; 50 percent of the cheese; and about 43 percent of the non- 
fat dry milk. (R. pp. 109-110) 


An erosion of the M-W series by use of b-p price now provided 
in the eight orders, will result in a drastic reduction of milk prices 
in every federally regulated area in the United States. (R. pp. 144- 
145) 


The Secretary’s decision issued February 19, 1974 involving 39 
Orders determined that the milk used in the manufactured class, 
including cheese utilization and butter-powder utilization, should 
be priced at the M-W series price. This action by the Secretary, 
along with similar proposed action regarding the Orders in the 
northeast would help bring about the orderly marketing and 
pricing of milk in the United States. (R. pp. 139-140, 1050-1051, 
1056-1057) 


By eliminating the b-p price, the milk used to manufacture 85 
percent of the nation’s butter, 97 percent of the nation’s cheese 
and 87 percent of the nation’s nonfat dry milk would be priced 
uniformly, and would provide a strong foundation for orderly 
marketing. (R. p. 1053) 


Manufactured products originating from the eight Order areas 
are competing with similar products manufactured in the mid- 
western areas. (R. pp. 307, 665, 714-715, 732) 


Importance of maintaining price alignment between Orders 33 
and 49, (R. pp. 723, 724, 731). 


Producers are now in aecritical cost-price squeeze, resulting in 
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the culling of herds, or of many producers going out of the dairy 
business; the dairy industry in New England and the northeast is 
facing an uncertain future; and an increase in milk price to the 
dairy farmer is essential if adequate supplies of milk are to be 
maintained. (R. pp. 357-364) 


Elimination of the b-p formula as the Class II pricing mechan- 
ism in Order 49 is necessary to assure handlers of an adequate 
supply of milk for the Indiana market. 


As the result of the b-p formula being the effective Class II 
price determinant in Order 49, said Order’s blend price has been 
35 to 40 cents out of alignment with the Chicago Order No. 30 
market, affecting common procurement areas (R. pp. 249-255). 


Amendments should be accomplished through expedited ac- 
tion, particularly because of the wide differences which have re- 
cently developed between the Class II prices resulting from the 
use of the b-p formula and the M-W price. The use of the b-p 
formula results in a substantial increase in the spread between the 
Class I and Class II price for the current month. The Class I price 
in Order 4 for January 1974, f.o.b. Philadelphia was $10.48 per 
hundredweight, while the Class II price was only $7.03 per 
hundredweight. (R. p. 198) 


The broad difference between the price of Federal Order milk 
utilized in Class II products in the northeast Orders (by reason of 
b-p pricing) and the corresponding price in other Federal Orders, 
is contrary to uniform pricing among the several Federal Order 
markets. If this situation continues, serious dislocations will oc- 
cur in the location of production facilities. Elimination of the b-p 
should be carried through all of the northeast Orders. (R. pp. 
201-202) 


The decline in milk production makes it imperative that b-p 
pricing be eliminated on an expedited basis, by March 1, 1974, if 
possible. (R. pp. 202, 250-251, 258, 265-272, 370, 47-50, 1052) 


Opposition to the removal of the b-p price was generally that: 


The removal of the b-p price and the use of the M-W series 
would result in manufacturing milk prices at levels which would 
not permit the market to be cleared of surplus milk through or- 
dinary channels (R. pp. 889-90); 


The effect on consumer prices and consumer acceptance of dairy 
products would be adverse (R. pp. 890-892, 896-897, Ex. 34). 
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The removal of the b-p price would result in inequities between 
regulated proprietary handlers and unregulated proprietary han- 
dlers, and inequities between proprietary handlers and coopera- 
tive handlers (R. pp. 897-898); 


Consideration of higher manufacturing milk prices in the eight 
milk orders would not take into account the high Class I prices in 
the Northeast Orders and the resultant high blends (R. pp. 901- 
902 and Ex. 34, Chart H); 


The M-W series is not an appropriate series on which to base 
manufacturing milk prices in the Northeast Orders (R. pp. 472, 
829, 899). 


9. During the February 20-28 hearing certain handlers re- 
quested the Secretary to produce information and a witness to 
present detailed information concerning the operations of the 
plants filing reports with the Statistical Reporting Service of the 
Department of Agriculture which are used to formulate the 
monthly announced M-W price. At the time of the request for 
such information, one attorney representing a producer organiza- 
tion opposed the request, while another cautioned the Department 
about the release of detailed information submitted to the Depart- 
ment on a confidential basis, but which is otherwise available on a 
composite basis. 


It was pointed out to these handlers at the time of their request 
that the information sought appeared to be a type that the De- 
partment of Agriculture is required to keep confidential. Requests 
were also submitted to the Statistical Reporting Service in a letter 
prepared by a representative of Lehigh, which was delivered on 
February 22, 1974, to the Administrator, Statistical Reporting 
Service (R. Ex. 32; 15-a Lehigh Ex. 1). On February 26, 1974, 
said Administrator sent his reply (R. Ex. 33; 15-a Lehigh Ex. 2) 
which responded to the inquiries of Lehigh and the other handlers 
and which declined to furnish a witness to answer further ques- 
tions on the grounds that it would require the hand sorting of re- 
ports and preparation of a study requiring at least two months 
time to complete. Further information was furnished to Lehigh on 
April 12, 1974. Lehigh’s representative testified at the rule 
making hearing that it was never his intention to seek confidential 
information from the Department. (R. pp. 186-192, 533-535, 830- 
845, 878, Ex. 32, 33; 15-a Tr. pp. 89-93, Ex. (Lehigh) 1, 2, 2a, 3, 
and 3a) 


10. During the course of the February 20-28 hearing representa- 
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tives of the petitioners attempted to obtain or see copies of the 
decisions relating to the 39 Orders which were issued by the 
Assistant Secretary on February 19, 1974, and published in the 
Federal Register on March 4 (39 FR 8202-8292), March 5 (39 FR 
8452-8579), March 6 (39 FR 8712-8853) and on March 7, 1974 (39 
FR 9012-9139). The four separate decisions consisted of 489 pages 
in the federal register (1100 regular pages according to respond- 
ent’s brief). Because of the bulky nature of the documents, copies 
were not available for distribution prior to publication in the Fed- 
eral Register. According to an affidavit filed by Mr. Joseph Cotter 
on August 30, 1974 in the 15-a proceeding, no one suggested that 
he could see a copy of the decisions in the Hearing Clerk’s office, 
where (15-a Tr. p. 98) Mr. Cotter ultimately obtained a copy. (15- 
a Tr. pp. 36-37, 45-49, 93-94, 98, 103-105, 110; 15-a affidavits of 
David E. Derr (July 9, 1974) and of Joseph Cotter (Aug. 30, 
1974)) 


11. On March 27, 1974 the Assistant Secretary, following a 
period of time in which interested parties filed briefs and proposed 
findings and conclusions, issued a partial decision in the rule 
making proceeding. The Assistant Secretary found that ‘‘the due 
and timely execution of the functions of the Secretary under the 


Act imperatively and unavoidably requires the omission of a rec- 
ommended decision and opportunity for exceptions thereon’”’ as to 
the need for amending the provisions of the eight orders during 
the April-July 1974 period. He then determined that for such four- 
month period the price for reserve milk disposed in manufacturing 
uses other than butter and non-fat dry milk should be based on 
the announced M-W price, and that milk utilized to manufacture 
butter and non-fat dry milk should be priced below the M-W price 
by the amount, not to exceed fifty cents, that the b-p price is less 
than the M-W price. 


Portions of the decision and proposed order amendments as 
were published in the Federal Register on March 29, 1974 (39 FR 
11567) are reproduced on the following ten pages. 


PROPOSED RULES 

A public hearing was held upon proposed amendments to the marketing 
agreements and the orders regulating the handling of milk in the aforesaid 
marketing areas. The hearing was held, pursuant to the provisions of the 
Agricultural Marketing Agreement Act of 1937, as amended (7 U.S.C. 601 
et seq.), and the applicable rules of practice (7 CFR Part 900), at Washing- 
ton, D.C., on February 20-28, 1974, pursuant to notice thereof issued on 
February 14, 1974 (39 FR 5642). 


The material issues on the record of the hearing relate to: 
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1. The immediate need for making inoperative the butter-powder 
formula under each order during the next few months. 


2. Appropriate longer-term basis of pricing reserve milk under the eight 
orders. 


3. Whether an emergency exists to warrant the omission of a recom- 
mended decision. 


Sixteen proposals concerning the pricing of milk to which the butter- 
powder formula applies were submitted by interested parties for considera- 
tion at the hearing. Certain of the proposals called for either emergency 
suspension or immediate amendment action with respect to elimination of 
the butter-powder pricing formula. Other proposals involved adoption of 
new pricing formulas. 


This partial decision deals with issues 1 and 3. Issue 2 is reserved for 
later decision. 


FINDINGS AND CONCLUSIONS 


The following findings and conclusions on the material issues are based 
on evidence presented at the hearing and the record thereof: 


1. The immediate need for making inoperative the butter-powder 
formula under each order during the next few months. The price for reserve 
milk disposed of in manufacturing uses other than butter and nonfat dry 
milk in the eight markets under consideration should not be based on the 
butter-powder formula price but rather on the average of prices paid for 
manufacturing grade milk in Minnesota and Wisconsin. Milk utilized in 
butter and nonfat dry milk production in this April-July 1974 period 
should be priced below such Minnesota-Wisconsin price by the amount, 
not to exceed 50 cents, that the butter-powder formula price is less than 
the Minnesota-Wisconsin price. 


Since mid-1968 in the four northeastern markets and for several years 
prior thereto in the other four markets, reserve milk (Class II milk under 
the Boston Regional, Connecticut, Indiana, Middle Atlantic, and New 
York-New Jersey orders and Class III milk under the Eastern Ohio-West- 
ern Pennsylvania, Ohio Valley, and Southern Michigan orders) has been 
priced at the lower of either the Minnesota-Wisconsin price or a butter- 
nonfat dry milk formula price. Except for a few occasions, these two 
pricing formulas have been in close alignment. Annually, the butter- 
powder formula price and the Minnesota-Wisconsin price have been in 
relative balance. For instance, the butter-powder formula price averaged 5 
cents per hundredweight below the Minnesota-Wisconsin price in 1968, 17 
cents below in 1969, 10 cents below in 1970, 6 cents above in 1971, 2 cents 
below in 1972, and 7 cents below in 1973. 


Since January 1, 1969, there have been three periods when the Minne- 
sota-Wisconsin price and the butter-powder formula price varied by more 
than 25 cents per hundredweight. The first period was October-December 
1969 and January-April 1970 when the Minnesota-Wisconsin price varied 
from 31 to 42 cents over the butter-powder formula price; the second period 
was in August and September 1973 when the butter-powder formula price 
exceeded the Minnesota- Wisconsin price 36 and 33 cents, respectively; and 
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finally, since October 1973, the Minnesota-Wisconsin price has exceeded 
the butter-powder formula price by $0.47, $0.73, $1.13, and $1.18 for 
October, November, and December 1973, and January 1974, respectively. 


This current unprecedented price disparity between these two formulas 
is a result of a $2.32 increase since July 1973 in the prices paid for manu- 
facturing grade milk as reflected in the Minnesota-Wisconsin pay price 
series compared to an increase of $1.00 in the butter-powder formula price. 
Substantive differences between the two price formulas are likely to 
continue at least through the immediate peak production months. 


Substantial quantities of milk used to produce manufactured dairy 
products are associated with the eight orders. The annual volume of 
reserve milk supplies priced under the eight orders in 1971, 1972, and 1973 
ranged from 26 to 28 billion pounds. Such reserve supplies have rep- 
resented about 45 percent of the total volume of Class II and Class III milk 
priced under all Federal milk orders. Moreover, nearly 40 percent of the re- 
serve supplies in the eight markets is produced during the four-month 
period, April-July. 


When considered collectively for all eight markets, the principal regular 
outlets for reserve milk is in the so-called soft products such as cream, 
cottage cheese, ice cream, and ice milk mixes and condensed products. To 
a lesser extent, reserve milk in the eight markets is also used in hard cheese 
production. During the months of seasonally high production, significant 
quantities of butter and nonfat dry milk are processed since producer 
receipts exceed the volume of milk that can be utilized in the other lowest 
class use outlets. 


The butter-powder formula was adopted under these orders principally 
on the basis that butter and nonfat dry milk plants were used to process 
milk in excess of Class I and soft product uses. Recently hard cheese 
production has increased in this northeastern region and such outlet for 
milk now accounts for a greater proportion of the market for seasonal re- 
serve milk supplies. 


A compelling reason that immediate action be taken is to eliminate the 
competitive disparity that currently exists between processors of reserve 
milk in the eight markets under consideration and similar processors in 
other Federal orders and unregulated processors of manufactured dairy 
products. The competitive market for products manufactured from reserve 
milk is essentially national in scope. Hence, dairy products manufactured 
from Federal order priced reserve milk compete with products made from 
unregulated manufacturing grade milk. In recognition of this fact, it is 
essential that prices for reserve milk be maintained at comparable levels 
among Federal order markets with prevailing competitive pay prices for 
manufacturing grade milk at plants buying such milk. 


Under existing circumstances, the current prices of reserve milk as 
established by the butter-powder price formula in the eight markets under 
consideration are substantially below the competitive market value of milk 
for similar uses in other Federal orders as well as the prices being paid by 
unregulated processors of manufacturing grade milk. Processors of reserve 
milk in the eight markets have a substantially lower milk cost and thus 
higher gross margins are available to them than for their competitors. This 
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disparity, if permitted to continue, will lead to dislocation of normal 
production and processing patterns and disruption of normal efficient mar- 
keting channels. To achieve competitive equality it is necessary to provide 
uniform pricing of reserve milk under the eight orders herein considered 
and the adjacent nearby orders to the West as well as align such prices 
with the competitive pay prices being paid for the majority of unregulated 
manufacturing grade milk in the United States. It is concluded, therefore, 
that this objective can best be achieved through the use of the Minnesota- 
Wisconsin price series. 


It is quite evident that current reserve milk prices in the eight markets 
herein considered are not providing producers a return for that portion of 
their milk utilized in manufactured dairy products reflecting its full use 
value. Producers should not be expected to continue to accept less for their 
milk not needed for Class I uses than its full use value. 


The current lower reserve price levels are provided by the butter-powder 
price formula are significantly depressing the uniform price received by 
producers. The amount of this depressing effect on uniform prices varies 
among markets by the proportion of reserve milk for a particular market in 
a given month. However, the record evidence indicated that the relative 
impact on uniform prices of using the butter-powder formula price rather 
than the Minnesota-Wisconsin price in determining reserve milk prices for 
the four-month period, October 1973-January 1974, in five markets (New 
York-New Jersey, Boston Regional, Connecticut, Middle Atlantic, and 
Eastern Ohio-Western Pennsylvania) was a weighted average reduction of 
nearly 32 cents per hundredweight. 


Under this price depressing situation, dairy farmers are not encouraged 
to maintain milk production at levels necessary to meet current and an- 
ticipated market needs for milk and milk products. For the eight markets 
under consideration, total producer receipts in 1973 decreased 4.8 percent 
from 1972. Receipts in December were 4.6 percent below a year ago. The 
percentage of producer milk utilized in Class I in the eight markets in- 
creased from 60.2 percent in 1972 to 62.4 percent in 1973. Utilization of 
Class I milk in December 1973 was 64.4 percent. 


Under these market conditions, an immediate increase in reserve milk 
prices will help encourage the production of adequate supplies of milk since 
total U.S. milk production is less than domestic demand for milk and the 
markets represent a large proportion of total U.S. milk production. 


Certain producer groups strongly urged that the current inequities in re- 
serve milk pricing in the eight orders can best be achieved by immediately 
suspending the application of the butter-powder price formula. Under this 
proposal, all reserve milk would be priced at the Minnesota-Wisconsin 
price. This proposed course of action is not adopted since it fails to con- 
sider that some reserve milk during this flush period will have no other 
available market outlet than in butter and powder production which, at 
present, is a lower-valued use of reserve milk. 


As indicated previously, this decision provides for a special price for re- 
serve milk used to produce butter and nonfat dry milk for the April-July 
1974 period at not more than 50 cents per hundredweight less than the 
price applicable to milk used in other manufactured dairy products. This 
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special price is designed to recognize the lower use value of reserve milk 
utilized in butter and nonfat dry milk production. It should accommodate 
the orderly disposition of reserve milk that cannot be utilized in other 
manufactured products, which may occur during the seasonal flush. 


The average prices paid at butter and by-product plants in the U.S. in 
recent months has not dropped more than 42 cents under the Minnesota- 
Wisconsin price. An amount in excess of the 50-cent limit adopted, such as 
the $1.18 which the butter-powder formula would provide, could result in a 
special butter-powder price sufficiently below the regular reserve milk 
price to encourage processors of ice cream and cottage cheese to displace 
producer milk with nonfat dry milk and butter made from milk priced at 
the lower special price. The net effect of this potential substitution, if 
practiced by handlers, would lower total returns to producers. 


In order to facilitate and equitably apply this special butter-powder 
price, the accompanying amendatory orders provide an additional provi- 
sion to the handler’s pool obligation treating the 50 cent price differential 
as a credit. 


To facilitate the marketing of excess milk supplies, milk and cream 
moved to a nonpool plant for processing into butter and nonfat dry milk 
should be eligible for the credit to the extent that the amount processed 
into such products in the plant is sufficient to account for the amount of 
milk moved to such plant. In the event that there is an insufficient 
quantity of butter and nonfat dry milk made in a plant to account for the 
receipts from more than one Federal order source, the quantity processed 


into butter and nonfat dry milk should be prorated among those Federal 
order sources for which a similar price credit is allowed. 


Two of the orders, Middle Atlantic and Southern Michigan, contain a 
base-excess plan of payments to producers. Since the excess price under 
the orders is based on the lowest class price, the credits on milk used to 
produce butter and nonfat dry milk appropriately should be allocated 
against the value of excess milk to the extent that the volume of excess 
milk is sufficient to cover the volume of milk on which the credit is allowed. 


3. Whether an emergency exists to warrant the omission of a recom- 
mended decision. The due and timely execution of the function of the 
Secretary under the Act imperatively and unavoidably requires the omis- 
sion of a recommended decision and opportunity for exceptions thereto on 
Issue No. 1. The current marketing conditions in the aforesaid marketing 
areas are such that it is urgent that remedial action be taken as soon as 
possible. It is necessary to correct at the earliest opportunity the disparity 
in alignment of reserve milk prices under the eight orders with the order 
prices in the midwest as well as the prices being paid for manufacturing 
grade milk. Accordingly, the requests for a recommended decision are 
denied. 


The notice of hearing stated that consideration would be given to eco- 
nomic and emergency marketing conditions relating to the proposed 
amendments. Certain parties at the hearing requested emergency action be 
taken. Interim emergency action is necessary pending a detailed review of 
new pricing formulas presented on the record. 
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It is therefore determined that good cause exists for the omission of the 
recommended decision and the opportunity for filing exceptions thereto. 


RULINGS ON PROPOSED FINDINGS AND 
CONCLUSIONS 


Briefs and proposed findings and conclusions were filed on behalf of cer- 
tain interested parties. These briefs, proposed findings and conclusions 
and the evidence in the record were considered in making the findings and 
conclusions set forth above. To the extent that the suggested findings and 
conclusions filed by interested parties are inconsistent with the findings 
and conclusions set forth herein, the requests to make such findings or 
reach such conclusions are denied for the reasons previously stated in this 
decision. 


On the record of the hearing, separate motions were presented to the 
Administrative Law Judge that (1) the scope of the hearing be broadened 
to consider the proposed revision of all classification provisions of the 
orders, as well as to include the proposed revision of many additional Fed- 
eral milk orders; and (2) the Department provide information during the 
hearing as to the identity, type of operation, and market outlet of products 
processed by plants handling manufacturing grade milk in the States of 
Minnesota and Wisconsin. The motions were denied. 


In post-hearing briefs, it was requested that consideration be given to a 
reversal of the rulings. 


The Administrative Law Judge’s rulings have been reviewed in light of 
the arguments presented. The rulings, for the reasons stated by the Ad- 
ministrative Law Judge on the record, are hereby affirmed. 


GENERAL FINDINGS 


The findings and determinations hereinafter set forth are supplementary 
and in addition to the findings and determinations previously made in con- 
nection with the issuance of the aforesaid orders and of the previously 
issued amendments thereto; and all of said previous findings and deter- 
minations are hereby ratified and affirmed, except insofar as such findings 
and determinations may be in conflict with the findings and determina- 
tions set forth herein. 


(a) The tentative marketing agreements and the orders, as hereby 
proposed to be amended, and all of the terms and conditions thereof, will 
tend to effectuate the declared policy of the Act; 


(b) The parity prices of milk as determined pursuant to section 2 of the 
Act are not reasonable in view of the price of feeds, available supplies of 
feeds, and other economic conditions which affect market supply and 
demand for milk in the marketing areas, and the minimum prices specified 
in the tentative marketing agreements and the orders, as hereby proposed 
to be amended, are such prices as will reflect the aforesaid factors, insure a 
sufficient quantity of pure and wholesome milk, and be in the public in- 
terest; and 


(c) The tentative marketing agreements and the orders, as hereby 
proposed to be amended, will regulate the handling of milk in the same 
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manner as, and will be applicable only to persons in the respective classes 
of industrial and commercial activity specified in, marketing agreements 
upon which a hearing has been held. 


MARKETING AGREEMENT AND ORDER 


Annexed hereto and made a part hereof are two documents, a marketing 
agreement regulating the handling of milk,' and an order amending the 
orders regulating the handling of milk in the aforesaid specified marketing 
areas, which have been decided upon as the detailed and appropriate 
means of effectuating the foregoing conclusions. 


It is hereby ordered, That this entire decision, except the attached mar- 
keting agreement, be published in the Federal Register. The regulatory 
provisions of the marketing agreements are identical with those contained 
in the orders as hereby proposed to be amended by the attached order 
which is published with this decision. 


DETERMINATION OF PRODUCER APPROVAL 
AND REPRESENTATIVE PERIOD 


December 1973 (September 1973 for the New York-New Jersey order) is 
hereby determined to be the representative period for the purpose of ascer- 
taining whether the issuance of the orders, as amended and as hereby 
proposed to be amended, regulating the handling of milk in the aforesaid 
specified marketing areas, is approved or favored by producers, as defined 
under the terms of each of the orders (as amended and as hereby proposed 
to be amended), who during such representative period were engaged in 
the production of milk for sale within the aforesaid marketing areas. 


Signed at Washington, D.C., on: March 27, 1974. 


Clayton Yeutter, 
Assistant Secretary. 


ORDER* AMENDING THE ORDER, REGULATING THE 
HANDLING OF MILK 
IN THE CERTAIN SPECIFIED MARKETING AREAS. 


FINDINGS AND DETERMINATIONS 


The findings and determinations hereinafter set forth are supplementary 
and in addition to the findings and determinations previously made in con- 
nection with the issuance of each of the aforesaid orders and of the 
previously issued amendments thereto; and all of said previous findings 
and determinations are hereby ratified and affirmed, except insofar as such 
findings and determinations may be in conflict with the findings and deter- 
minations set forth herein. The following findings are hereby made with 
respect to each of the aforesaid orders. 


(a) Findings. A public hearing was held upon certain proposed amend- 
ments to the tentative marketing agreements and to the orders regulating 
the handling of milk in the aforesaid specified marketing areas. The 


1. Filed as part of original document. 
2. This order shall not become effective unless and until the requirements of § 900.14 of the rules of practice and procedure 
governing proceedings to formulate marketing agreements and marketing orders have been met. 
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hearing was held pursuant to the provisions of the Agricultural Marketing 
Agreement Act of 1937, as amended (7 U.S.C. 601 et seq.), and the ap- 
plicable rules of practice and procedure (7 CFR Part 900). 


Upon the basis of the evidence introduced at such hearing and the record 
thereof, it is found that: 


(1) The said order as hereby amended, and all of the terms and condi- 
tions thereof, will tend to effectuate the declared policy of the Act; 


(2) The parity prices of milk, as determined pursuant to section 2 of the 
Act, are not reasonable in view of the price of feeds, available supplies of 
feeds, and other economic conditions which affect market supply and 
demand for milk in the said marketing area, and the minimum prices 
specified in the order as hereby amended, are such prices as will reflect the 
aforesaid factors, insure a sufficient quantity of pure and wholesome milk, 
and be in the public interest; and 


(3) The said order as thereby amended regulates the handling of milk in 
the same manner as, and is applicable only to persons in the respective 
classes of industrial or commercial activity specified in, a marketing agree- 
ment upon which a hearing has been held. 


Order relative to handling. It is therefore ordered that on and after the 
effective date hereof the handling of milk in each of the specified marketing 
areas shall be in conformity to and in compliance with the terms and 
conditions of each of the orders, as amended, and as hereby amended, as 
follows: 


PART 1001— MILK IN THE BOSTON 
REGIONAL MARKETING AREA 


1. The introductory text of § 100.61(b) preceding the table is revised as 
follows: 


§ 1001.61 Class prices. 


* ” * * * 


(b) Class II price. Subject to the adjustment set forth below for the 
applicable month, the Class II price shall be the lesser of the basic formula 
price for the month or a butterpowder formula price for the month com- 
puted pursuant to paragraph (b)(1) through (3) of this section: Provided, 
That from the effective date hereof through July 1974, the price computed 
pursuant to paragraph (b)(1) through (3) of this section shall not be the 
Class II price. 


* * * * 
2. In § 1001.64, a new paragraph (j) is added as follows: 
§ 1001.64 Computation of value of fluid milk products at class prices. 


* * * * * 


(j) Deduct for each of the months from the effective date hereof through 
July 1974, an amount computed by multiplying the quantity of producer 
milk classified as Class II milk and used to produce butter or nonfat dry 
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milk by the lesser of 50 cents per hundredweight or the amount that the 
basic formula price exceeds the price computed pursuant to 
§ 1001.61(b)(1) through (3). 


PART 1002— MILK IN THE NEW YORK-NEW JERSEY 
MARKETING AREA 


1. The introductory text of § 1002.50a(c) preceding the table is revised 
as follows: 


§ 1002.50a Class prices. 
* * * . * 

(c) Subject to the adjustment set forth below for the applicable month, 
the Class II price shall be the lesser of the basic formula price for the 
month or a butter-powder formula price computed pursuant to paragraph 
(c)(1) through (3) of this section: Provided, That from the effective date 


hereof through July 1974, the price computed pursuant to paragraph (c)(1) 
through (3) of this section shall not be the Class II price. 


* * * * * 


2. In§ 1002.70, the introductory text is revised and a new paragraph (f) 
is added as follows: 


§ 1002.70 Net pool obligation of handlers. 


Each handler’s net pool obligation for milk received at each plant and 
unit shall be computed separately pursuant to paragraphs (a) through (d) 
of this section and then combined into one total to be adjusted by any 
credit applicable pursuant to paragraphs (e) and (f) of this section to deter- 
mine the handler’s total net pool obligation. 


* * * * * 


(f) Deduct for each of the months from the effective date hereof through 
July 1974, an amount computed by multiplying the quantity of pool milk 
classified as Class II milk and used to produce butter or nonfat dry milk by 
the lesser of 50 cents per hundred-weight or the amount that the basic 
formula price exceeds the price computed pursuant to § 1002.50a(c)(1) 
through (3). 


PART 1004— MILK IN THE MIDDLE ATLANTIC 
MARKETING AREA 


1. The introductory text of § 1004.50(b) preceding the table is revised 
as follows: 


§ 1004.50 Class prices. 


* * * * * 


(b) Class II price. Subject to the adjustment set forth below for the 
applicable month, the Class II price shall be the lesser of the basic formula 
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price for the month or a butter-powder formula price computed pursuant to 
paragraph (b)(1) through (3) of this section: Provided, That from the effec- 
tive date hereof through July 1974, the price computed pursuant to para- 
graph (b)(1) through (3) of this section shall not be the Class II price. 


* * * * * 


2. In§ 1004.60, a new paragraph (f) is added as follows: 
§ 1004.60 Pool obligation of each pool handler. 


* * * * * 


(f) Deduct for each of the months from the effective date hereof through 
July 1974 an amount computed by multiplying the quantity of producer 
milk classified as Class II milk used to produce butter or nonfat dry milk 
by the lesser of 50 cents per hundredweight or the amount that the basic 
formula price exceeds the price computed pursuant to § 1004.50(b)(1) 
through (3). 


3. In § 1004.61, paragraph (b)(1)(i) is revised as follows: 


§ 1004.61 Computation of weighted average price and uniform prices for 
base milk and excess milk. 


(b) * * * 


(jj) +3 


(1) Multiply the quantity of such milk which does not exceed the total 
quantity of producer milk received by such handlers assigned to Class II 
milk by the Class II milk price less 5 cents: Provided, That for each month 
from the effective date hereof through July 1974, there shall be deducted 
from the value of such excess milk an amount determined pursuant to 
§ 1004.60(f) that is not in excess of an amount determined by multiplying 
the quantity of excess milk by the lesser or 50 cents per hundredweight or 
the amount that the basic formula price exceeds the price computed 
pursuant to § 1004.50(b)(1) through (3); 


12. On March 29, 1974 the Assistant Secretary, having de- 
termined the requisite producer-approval, issued an order 
amending effective April 3, 1974, the eight milk orders in the 
manner described in finding 11, supra. (39 FR 11980). 


13. On June 21, 1974, the Associate Administrator, following a 
period of time in which interested parties filed briefs and proposed 
findings and conclusions, issued a recommended decision in- 
volving a long-term or permanent basis of pricing reserve milk 
under the eight orders (39 FR 23063). Following a period of time 
for the filing of exceptions, the Assistant Secretary adopted the 
recommended decision and issued a final decision on July 25, 
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1974, which provided that reserve milk prices under the eight 
orders should be based solely on the M-W price. 


Portions of the decision and proposed order amendments as 
were published in the Federal Register on July 31, 1974 (39 FR 
27678) are reproduced on the following sixteen pages. 


A public hearing was held upon proposed amendments to the marketing 
agreements and the orders regulating the handling of milk in the aforesaid 
marketing areas. The hearing was held, pursuant to the provisions of the 
Agricultural Marketing Agreement Act of 1937, as amended (7 U.S.C. 601 
et seq.), and the applicable rules of practice (7 CFR Part 900), at Washing- 
ton, D.C. on February 20-28, 1974, pursuant to notice thereof issued on 
February 12, 1974 (39 FR 5642). 


Upon the basis of the evidence introduced at the hearing and the record 
thereof, the Associate Administrator, on June 21, 1974, filed with the 
Hearing Clerk, United States Department of Agriculture, his recom- 
mended decision containing notice of the opportunity to file written ex- 
ceptions thereto. 


The material issues, findings and conclusions, rulings, and general 
findings of the recommended decision are hereby approved and adopted 
and are set forth in full herein. 


The material issues on the record relate to: 


1. The immediate need for making inoperative the butter-powder for- 
mula under each order during the next few months. 


2. Appropriate longer-term basis of pricing reserve milk under the eight 
orders. 


3. Whether an emergency exists to warrant the omission of a recom- 
mended decision. 


Issues 1 and 3 were dealt with in an earlier decision (39 FR 11567). This 
decision deals with the remaining issue, No. 2. 


FINDINGS AND CONCLUSIONS 


The following findings and conclusions on the material issues are based 
on evidence presented at the hearing and the record thereof: 


Appropriate longer-term basis of pricing reserve milk under the eight 
orders. The reserve milk price (Class II milk in the Boston Regional, Con- 
necticut, New York-New Jersey and Middle Atlantic orders and Class III 
milk in Eastern Ohio-Western Pennsylvania, Indiana, Ohio Valley, and 
Southern Michigan orders) should be based on the Minnesota-Wisconsin 
price for manufacturing grade milk, f.o.b. plants in Minnesota and 
Wisconsin, as announced by the Department for the month. 


The use of such price will maintain prices of reserve milk supplies at the 
highest level consistent with the orderly disposition of such milk and 
assure dairy farmers the full use value for that portion of their milk ship- 
ments not needed for Class I. Moreover, the use of the Minnesota-Wiscon- 
sin price as the reserve milk price in the eight markets, herein considered, 
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will result in order prices for reserve milk comparable to prices being paid 
by processors of manufacturing grade milk in general. Finally, it will 
maintain alignment of reserve milk prices among the eight orders with 
other orders, most of which, effective August 1, 1974, will employ such 
pricing for reserve milk supplies. 


Since mid-1968 in the four northeastern markets and for several years 
prior thereto in the other four markets, reserve milk has been priced at the 
lower of either the Minnesota-Wisconsin price or a butter-nonfat dry milk 
formula price. The Minnesota-Wisconsin price was the effective price in 
the eight orders for 32 of the 60 months during the 5-year period from 1969 
through 1973. 


Annually, the Minnesota-Wisconsin price and the butter-powder for- 
mula price have been in relatively close alignment. For instance, the Min- 
nesota-Wisconsin price averaged 6 cents per hundredweight above the 
butter-powder formula price in 1968, 17 cents above in 1969, 10 cents 
above in 1970, 6 cents below in 1971, 2 cents above in 1972 and 7 cents 
above in 1973. 


In the latter part of 1973 an unprecedented price gap developed between 
the level of the Minnesota-Wisconsin price and the butter-powder formula 
price. Until then the widest differences between the two prices were during 
October 1969 through April 1970 when the Minnesota-Wisconsin price 
varied from 31 to 42 cents over the butter-powder formula price. The Min- 
nesota-Wisconsin price exceeded the butter-powder formula price by 
$0.47, $0.78, $1.13, $1.18, $1.19 and $0.73 for October, November and 
December 1973 and January, February and March 1974, respectively.' In 
April 1974, due largely to a sharp decline in cheese prices with a continuing 
strong price structure for nonfat dry milk the relationship between the two 
price series reversed itself. For this month, the Minnesota-Wisconsin price 
was $0.29 per hundredweight below the butter-powder formula price. 


The wide divergence between the Minnesota-Wisconsin price and the 
butter-powder formula price that developed beginning in October 1973 
prompted the various proposals relating to the pricing of reserve milk in 
the eight markets that were considered at the hearing. 


Emergency interim action was taken on the hearing record to provide 
that during the period April 3 through July 1974 all reserve milk, except 
that used to produce butter and nonfat dry milk, be priced at the Minne- 
sota- Wisconsin price. For milk used in butter and nonfat dry milk the price 
would be reduced by the amount not to exceed 50 cents per hundredweight, 
that the Minnesota-Wisconsin price exceeds the butter-powder formula 
price. 


Accordingly, the issue remaining is the appropriate pricing of reserve 
milk after July 1974. The reserve milk pricing provisions in effect prior to 
April 3 will become operative August 1, 1974, except under the Indiana 
order, unless further amendment action is effected. The Indiana order has 
been amended effective August 1, 1974, on the basis of a separate 


1. This decision makes use of certain prices of butter, nonfat dry milk, and manufacturing grade milk for months beyond 
the dates for which such prices were available on the hearing record. For this purpose official notice is taken of the official 
price announcements of the market administrator, New York-New Jersey Federal order market for March through May 
1974, 
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proceeding involving several orders. Such amendments include use of the 
Minnesota-Wisconsin price as the reserve milk price. 


The testimony adduced at the hearing centered primarily on the ques- 
tion of whether or not the butter-powder price formula in each of the eight 
orders should be deleted as an alternative basis in determining reserve milk 
prices. Both producers and handlers took diverse positions regarding this 
matter. 


A national farm organization that has producer members in each of the 
eight markets, a large cooperative associated with the Middle Atlantic 
market, a large regional cooperative that has producer members in the 
Indiana and Southern Michigan markets, and a handler in the Boston 
Regional market, all proposed that the price for reserve milk be the Min- 
nesota- Wisconsin price. In support of such proposal, they contended that 
the then effective reserve milk pricing formula (the lesser of the Minnesota- 
Wisconsin price or the butter-powder formula price) did not assure 
producers a reasonable return for reserve milk when market prices con- 
sidered collectively for butter and nonfat dry milk are low relative to the 
Minnesota-Wisconsin price. They further contended that the butter- 
powder formula price did not reflect the value of other reserve milk 
products or the general economic factors affecting such products. Hence, 
they urged that the butter-powder formula price be eliminated to avoid the 
possibility of such product price depressing the price of all reserve milk and 
its accompanying adverse effect on uniform prices paid to producers. They 
pointed out, also, that the use of the Minnesota-Wisconsin price would 
maintain price alignment with other order and unregulated reserve milk 
prices. 


Another regional cooperative, principally associated with the New York- 
New Jersey market, proposed that reserve milk prices be based on the 
Minnesota-Wisconsin price in each month except during the flush produc- 
tion months of April, May and June of each year. During such three 
months, reserve milk prices would be based on the lower of the Minnesota- 
Wisconsin price or the butter-powder formula price. This proponent 
contended that the retention of the alternative butter-powder price 
determinant was necessary to assure the availability of adequate butter- 
powder processing facilities for excess supplies in these markets during the 
flush production months. 


Several of the principle cooperatives associated with the Eastern Ohio- 
Western Pennsylvania, Indiana and Ohio Valley markets proposed the 
adoption of the Minnesota-Wisconsin price as the price for all reserve milk 
except for that used to produce butter and nonfat dry milk. Under their 
proposal, reserve milk used in butter and nonfat dry milk would be priced 
each month at the butter-powder formula price. The basis of their proposal 
was that reserve milk should be priced at its actual use value. They held 
that the level of reserve milk prices had encouraged some milk to be 
associated with the orders under which they operate that is not always 
available for Class I use. They pointed out that this milk is sold to cheese 
plants at a price substantially higher than its value under the order prices 
when the butter-powder formula price is the effective price. The need for 
pricing milk utilized in butter and powder at the butter-powder formula 
price, they contended, is necessary to accommodate the orderly disposition 
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of the seasonal and weekend excess milk at plants processing butter and 
nonfat dry milk. 


Certain other cooperatives associated primarily with the New York-New 
Jersey, Boston Regional and/or Connecticut markets proposed that milk 
utilized in other than butter and nonfat dry milk production be priced on 
the simple average of the Minnesota-Wisconsin price and butter-powder 
formula price. Under their proposal, reserve milk utilized in butter and 
skim milk powder would be priced at the lower of the butter-powder value 
or Minnesota-Wisconsin price. Other cooperatives associated with the 
Southern Michigan market supported a similar reserve milk pricing for- 
mula but held that the average of the Minnesota-Wisconsin price and the 
butter-powder formula price should not result in a price lower than the 
butter-powder formula price. With respect to pricing milk used in butter 
and powder production, the Southern Michigan group proposed use of the 
butter-powder formula price. 


In support of these latter reserve milk pricing proposals, proponents 
stated, generally, that there are significant differences in the competitive 
position of, and demand for, products made from reserve milk. Handlers 
prefer to use quantity milk on a regular basis for certain manufactured 
products such as cottage cheese and ice cream. Proponents contended that 
the price of reserve milk used in such products should reflect, to the extent 
possible, the costs associated with attracting an adequate supply of such 
milk. Conversely, they pointed out that other products that are made from 
residual supplies of reserve milk compete in a national market with such 
products made from manufacturing grade milk and thus the value of re- 
serve milk used in such products is lower. It was their contention that the 
proposal to base reserve milk prices on the average of the Minnesota- 
Wisconsin and butter-powder formula prices reflects the overall value of 
the mix of products made from reserve milk. The price applicable to milk 
used in butter and powder production, they contended, should basically 
reflect the net value that can be realized by producer organizations that are 
handling reserve milk supplies in connection with performing the Class I 
balancing function. These proponents further stated that the retention of 
the butter-powder formula is essential to the maintenance of needed manu- 
facturing outlets for processing excess milk from cooperatives performing 
the Class I balancing function. 


The national organization representing dairy cooperatives proposed the 
adoption of separate pricing formulas for reserve milk used in cheese and 
butter-powder production based on the yield factors and ‘‘make allow- 
ances’’ employed by the Department under the dairy price support 
program. Adoption of this limited proposal, it was contended, would (1) 
provide needed additional compensation to handlers— principally coopera- 
tives— to offset the costs they incur in performing balancing services to the 
market and (2) return to farmers a price reflecting the full use value of milk 
made into cheese, butter and powder. 


Certain individual handlers associated with the Boston Regional and 
New York-New Jersey markets proposed that the present ‘‘make allow- 
ance”’ of 48 cents contained in the butter-powder price formula be increased 
to 72 cents per hundredweight. They contended that the present 48 cents 
“make allowance’’ should be adjusted to reflect the increase in costs of 
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receiving and processing reserve milk that has occurred since adoption of 
the product price formula in July 1968. 


A regional association of ice cream manufacturers, a processing coopera- 
tive associated with the Middle Atlantic market, and a group of Ohio han- 
dlers testified in support of retaining the present reserve milk pricing 
formula. They were particularly opposed to the removal of the butter- 
powder price formula from the eight orders under consideration. Its 
elimination, they contended, would (1) result in reserve milk prices at 
levels which would deter the disposition of such milk through normal mar- 
ket channels; (2) have an adverse effect on consumer prices and ac- 
ceptability of certain manufactured dairy products; (3) result in competi- 
tive inequities between regulated and unregulated handlers; and (4) base 
reserve milk prices solely on the Minnesota-Wisconsin price series which 
they held is not an appropriate price determinant for reserve milk. More- 
over, they strongly urged that no action be taken as a result of these pro- 
ceedings and recommended that another hearing be called to consider the 
propriety of using the Minnesota-Wisconsin series as a basis in deter- 
mining class prices under the orders. 


Substantial quantities of reserve milk used to produce manufactured 
dairy products are associated with the eight orders. During the past three 
years (1971, 1972 and 1973) the annual volume of reserve milk supplies 
priced under the eight orders ranged from 11 to 13 billion pounds. Such 
reserve supplies represented about 45 percent of the total volume of reserve 
milk priced under all Federal milk orders. Moreover, nearly 40 percent of 
the reserve supplies in the eight markets is produced during the 4-month 
period, April-July. 


A substantial part of the reserve milk associated with the eight orders is 
used in the manufacture of the so-called ‘‘soft products’’— principally 
cottage cheese, frozen desserts, and condensed products. This ‘‘soft prod- 
ucts’’ use of reserve milk constitutes a more regular outlet on a year-round 
basis than the storable manufactured products such as hard cheeses, 
butter and nonfat dry milk. The use of reserve milk in the manufacture of 
the storable products is more seasonal in nature and thus is somewhat 
greater in the flush production months than in other months of the year. 


In 1973, about 65 percent of the reserve milk supplies in five of the eight 
markets— Boston, Eastern Ohio-Western Pennsylvania, Indiana, Ohio 
Valley and Southern Michigan—was utilized in the production of ‘‘soft 
products’. During the 12-month period ending May 31, 1973, about 80 
percent of the volume of reserve milk associated with the New York-New 
Jersey order was utilized in manufactured products other than hard cheese 
and butter-powder. Comparable data for the Middle Atlantic and Con- 
necticut orders were not available on the record. 


About 38 percent of the reserve milk supplies in the eight markets, 
herein considered, is priced under the New York-New Jersey order. The 
monthly volume of reserve milk in this market during the 12-month period 
ending May 31, 1973, ranged from a low of 300 million pounds in Novem- 
ber to a high of 535 million pounds in June. Notwithstanding this relative- 
ly wide variation, the volume of reserve milk utilized in butter and powder 
in June was only one-third of total reserve milk usage. 





CUBA CHEESE COMPANY 1293 
Cite as 34A.D. 1265 


In pricing reserve milk in each of the eight markets to carry out the ob- 
jectives of the statute authorizing milk orders, prices should be established 
at the highest level possible compatible with the orderly disposition of such 
milk. The reserve milk price, in conjunction with the price for other uses of 
milk under the orders, should result in uniform prices high enough to at- 
tract the needed milk supplies. The effect of a reserve milk price less than 
the highest practicable level is to shift to consumers of fluid milk a greater 
burden in providing the price incentive to attract the necessary milk 
supply. In effect, consumers of fluid milk would subsidize consumers of 
manufactured products. On the other hand, if reserve milk is priced too 
high in relation to competitive free market prices handlers may not accept 
milk in excess of actual fluid needs and thus chaotic market conditions 
may prevail as homeless milk competes for market outlets. 


An important factor that must be considered in pricing reserve milk is 
that the competitive market for products manufactured from reserve milk 
is with products made from unregulated manufacturing grade milk. It is 
essential, therefore, that Federal order prices for reserve milk be main- 
tained at levels comparable with prevailing competitive pay prices for 
manufacturing grade milk at plants buying such milk. 


The Minnesota-Wisconsin price is a representative pay price reflecting 
the prices paid to producers in the two-State area wherein about 13 billion 
pounds or approximately half the total manufacturing grade milk in the 
United States is produced. It reflects prices paid at the farm level under 
competitive conditions for manufacturing grade milk used in the major 
manufactured dairy products. The price is highly responsive to supply and 


demand conditions for such products that are sold within a marketing sys- 
tem that is national in scope. 


The Minnesota-Wisconsin price series is published monthly by the 
Statistical Reporting Service of the Department and represents an esti- 
mate of the prices paid in these two States for manufacturing grade milk 
based on reports from 350 plants. In 1972, this two-State average price re- 
flected a weight of about 56 percent for Wisconsin prices and 44 percent for 
Minnesota prices. These weights represent the proportions of the total 
volume of manufacturing grade milk purchased from farmers in the respec- 
tive States. 


The two-State price average reflects prices paid for milk used in different 
manufactured products at plants buying such milk. In 1972, butter and 
by-product plants accounted for 43 percent of all manufacturing grade 
milk in Minnesota. Cheese plants accounted for 20 percent and plants 
manufacturing varied products accounted for the remaining 37 percent. 


In Wisconsin, plants used the following proportions of manufacturing 
grade milk in 1972 according to type of plant: cheese, 85 percent; butter 
and by-products, 5 percent; and condenseries and varied products, 10 per- 
cent. 


Each year, the Statistical Reporting Service publishes the results of a 
comparison of the Minnesota-Wisconsin price with the average price re- 
ported paid at all manufacturing plants in the two States (nearly 750 
plants). Official notice of the 1973 release of these data was taken at the 
hearing. This release showed that for the three years 1970 through 1972 
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monthly reported Minnesota-Wisconsin prices averaged 1.1 cents per 
hundredweight below what was actually paid. 


Close surveillance of the Minnesota-Wisconsin price series is maintained 
by the Statistical Reporting Service and the Agricultural Marketing Serv- 
ice to assure continued reliability of the series. Investigations bearing on 
criticisms voiced about the reliability of the series have been undertaken. 
For example, a number of years ago it was alleged that the reported Min- 
nesota- Wisconsin price overstated prices actually paid because of butterfat 
testing practices at dairy plants. A study directed at answering this 
criticism was undertaken by the University of Minnesota, the University 
of Wisconsin, and the Department of Agriculture of the two States. A copy 
of this study, released in 1968, was entered into the hearing record. It con- 
cluded that the average ‘‘overstatement”’ of milk prices, because of under- 
stating butterfat test was 4.1 cents per hundredweight, but this was 
virtually offset by hauling subsidies that resulted in an understatement of 
1.4 cents per hundredweight in reported prices, and cash dividends that re- 
sulted in an understatement of 2.1 cents per hundredweight in reported 
prices for the two States combined. 


More recently it has been alleged that the Minnesota-Wisconsin price 
overstates the value of manufacturing milk because dual-intake plants 
(receiving both manufacturing grade and milk eligible for fluid markets) 
are included in the sample and Grade A proceeds are used to subsidize 
manufacturing grade milk operations. To provide the facts of the 
situation, special tabulations for 1970 and 1973 were made by the Statisti- 
cal Reporting Service. Such tabulations show that Grade B plants paid 
slightly higher average prices for manufacturing grade milk than did dual- 
intake plants. Grade B plants in Minnesota paid an average of 2 cents 
more per hundredweight than dual-intake plants both in 1970 and 1973. In 
Wisconsin, Grade B plants paid an average of 5 cents more in 1970 and 1 
cent more in 1973 than was paid for manufacturing grade milk at dual- 
intake plants. (The 1970 tabulations were entered into the hearing record, 
but both the 1970 and 1973 tabulations are shown in Supplement No. 1 to 
the April 14, 1974, issue of Agricultural Prices, official notice of which is 
taken.) 


The allegations made on the record challenging the validity of the Min- 
nesota-Wisconsin price series as a proper determinant of manufacturing 
milk values are unfounded. Moreover, because the Minnesota-Wisconsin 
price is a free market pay price resulting from competitive bidding among 
unregulated processors for milk for various manufacturing uses, it is the 
best measure available of changes in the value of milk for manufacturing. 


The Minnesota-Wisconsin price is the sole basis (effective August 1, 
1974) of pricing milk in the lowest price class under 48 of the 53 Federal 
milk orders in effect outside the northeastern markets. The 39-market uni- 
form classification and pricing decisions (39 FR 8202 and 8452) adopted 
the Minnesota-Wisconsin price as the reserve milk price. These decisions 
provided a continuation of the Minnesota-Wisconsin price as the reserve 
milk price in 24 markets and expanded its use to 15 additional markets. 
The five markets, outside the Northeast, which use the Minnesota-Wis- 
consin price as an alternative price for reserve milk rather than the sole 
basis of pricing such milk are in the western part of the country; namely, 
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Black Hills, Western Colorado, Inland Empire, Puget Sound and Oregon- 
Washington. Therefore, use of the Minnesota-Wisconsin price for reserve 
milk pricing in the northeastern markets would result in uniform pricing of 
virtually all reserve milk priced under Federal milk orders except for the 
Pacific Northwest States, since only a very small quantity of reserve milk 
is priced under the Black Hills and Western Colorado orders. 


Use of the Minnesota-Wisconsin price will assure closer alignment of re- 
serve milk prices between three-class use markets and two-class use mar- 
kets. The Eastern Ohio-Western Pennsylvania, Ohio Valley and Southern 
Michigan orders provide an intermediate classification (Class II) for cream 
products, cottage cheese, yogurt, and milk disposed of to commercial food 
processors. A similar intermediate class of use is provided under the In- 
diana order as well as under the other Federal orders amended on the basis 
of the “39 market classification decision’’ (effective August 1974). The 
price for such intermediate class in these markets is the Minnesota-Wis- 
consin price plus 10 cents, except in the Southern Michigan market where 
it is 15 cents over the Class III price. 


Under the two-class Boston Regional, Connecticut, New York-New 
Jersey, and Middle Atlantic orders, such product uses of milk are included 
in Class II. Consequently, adoption of the Minnesota-Wisconsin price as 
the lowest use class price in the northeastern markets will maintain greater 
parity of prices for milk used in cream products, cottage cheese, yogurt, or 
disposed of to a food processing establishment by handlers throughout the 
Federal order system. 


With the trend toward intermarket sales of various milk products over 
increasingly wider areas, significant competitive inequities would result 
among handlers in the several markets, unless the prices for similar uses of 
milk are kept in close alignment. 


When butter and nonfat dry milk values are extremely low relative to 
cheese as during the last three months of 1973, the orders appropriately 
should encourage the processing of reserve milk into the more remunera- 
tive manufacturing uses to assure that producers realize the returns avail- 
able from such higher valued uses. 


With bulk tank truck handling of milk and an improved highway sys- 
tem, it is feasible to channel milk supplies to those plants processing milk 
into the more remunerative products. The order pricing provisions should 
not interfere with such practice, since reserve milk supplies of about 12 
billion pounds annually priced under the northeastern orders represent a 
very significant proportion of the nation’s supply of milk. 


The basic problem giving rise to the hearing was that the butter-powder 
price formula was establishing reserve milk prices in the eight markets 
substantially below the competitive market value of milk for similar uses 
in other Federal orders as well as prices being paid by unregulated process- 
ors of manufacturing grade milk. In this situation, processors of reserve 
milk in the eight markets had a substantially lower minimum cost of milk 
and thus higher gross margins were available to them than to certain of 
their competitors based outside the eight-market area. If such a situation 
were to continue for any substantial period of time, it could lead to a dis- 
location of normal production and processing patterns and disruption of 
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normal efficient marketing channels as sales outlets for the various manu- 
factured products are shifted among such competing suppliers because of 
differences in milk procurement costs. 


If reserve milk prices were continued to be based on a product price 
formula minus a specified ‘‘processing margin” such as the present butter- 
powder price formula, the pool plant processing manufactured products at 
all times would have assurance of a predetermined minimum operating 
margin, regardless of current values being paid for ungraded milk on a 
competitive basis by unregulated processors. Under normal market condi- 
tions, such order plants are not faced with competition in procurement 
since the operation of the pools equalization fund enables them to pay the 
uniform price rather than actual use value to producers. Nonregulated 
processors do not have this advantage. Rather they must pay whatever 
price is necessary to obtain milk supplies. It is essential, therefore, that to 
maintain competitive equality between regulated and unregulated 
processors of manufactured products, reserve milk prices under the orders 
be closely aligned with the farm prices paid by unregulated plants in the 
manufacturing industry. 


Certain proponents urged that the reserve milk price reflect the supply 
balancing costs of cooperatives which result from irregular volumes of 
reserve milk processed at cooperative-owned manufacturing plants. In 
performing the balancing function of tailoring milk supplies to other han- 
dlers, a cooperative incurs various costs. These costs vary according to 
each handler’s procurement practices receiving such service. A handler 
that regularly accepts the total production of a given number of producers 
incurs the cost of balancing. Conversely, in the case of a handler who 
orders from a cooperative exact quantities based on needs, the cooperative 
incurs the cost of balancing. Balancing costs, to a large degree, are related 
to the quantity of milk produced and the demand for Class I use. A sub- 
stantial portion of the costs incurred in balancing is in serving the Class I 
market. Therefore, such costs appropriately should be reflected in a service 
charge to the handler receiving the balancing supply service and should 
not be reflected in a lower price to producers. The record indicates that co- 
operatives follow the practice of assessing a handling charge. 


A reserve milk price based on the average of the Minnesota-Wisconsin 
and butter-powder formula prices would establish excessive weight in the 
formula on the value of milk used to produce butter and powder. This is 
because, as stated hereinbefore, the Minnesota-Wisconsin price reflects in 
part prices paid for milk used in the production of butter and nonfat dry 
milk. 


As previously noted, various proprietary handlers and operating co- 
operatives in the Northeast proposed that the basis of pricing reserve milk 
should continue the ‘whichever is lower” concept. The continuance of this 
concept was necessary, they strongly urged, in order to accommodate the 
complete disposition of distress reserve milk supplies at times when the 
competitive pay prices for manufacturing grade milk are too high in rela- 
tion to the market values of butter and powder. 


Certain parties in their briefs contended that the dairy product price 
relationships which existed at the time of the hearing had changed sub- 
stantially subsequent to the hearing. Those parties requested that in the 
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event the Department should consider changing the pricing provisions for 
reserve milk on a longterm basis as a result of this hearing, that the 
hearing should be reopened to permit taking of additional evidence. 


Official notice has been taken of the official price announcements of the 
Market Administrator of the New York-New Jersey Order No. 2 for the 
months of March through May 1974 by which these changing dairy 
product price relationships are demonstrated, and there would accordingly 
be no need to reopen the hearing to receive such evidence. Even though the 
dairy product price relationships have changed, the circumstances which 
prompted the hearing could arise again if the order were not appropriately 
amended. The problem of interorder price relationships and continuing 
alignment of Federal order reserve milk prices with unregulated manufac- 
turing milk values can be assured only through the type of action herein 
taken. 


Conceivably, market conditions could change for brief periods to an 
extent which warrant a lower price for certain uses of reserve milk. In such 
circumstances, the amendment hearing procedure offers an appropriate 
means of accommodating such exceptional market situations. 


The reserve milk prices in the Boston Regional, Connecticut, Middle 
Atlantic and New York-New Jersey orders are adjusted seasonally. Gen- 
erally, the amount of such adjustments range from a minus 12 cents in 
May to a plus 12 cents per hundredweight in the fall months; and, on an 
annual basis, the minus adjustments are offset by plus adjustments. The 
purpose of such adjustments is to encourage handlers to make milk more 
readily available for fluid use in the short production months and to 
facilitate the orderly disposition of excess reserve milk supplies in the flush 
production months. 


Such seasonal adjustments provide some interregional price disparity; 
however, the record does not indicate that the seasonal adjustments have 
led to any interregional problems in marketing of the reserve milk supply. 


RULINGS ON PROPOSED FINDINGS AND CONCLUSIONS 


Briefs and proposed findings and conclusions were filed on behalf of cer- 
tain interested parties. These briefs, proposed findings and conclusions 
and the evidence in the record were considered in making the findings and 
conclusions set forth above. To the extent that the suggested findings and 
conclusions filed by interested parties are inconsistent with the findings 
and conclusions set forth herein, the requests to make such findings or 
reach such conclusions are denied for the reasons previously stated in this 
decision. 


On the record of the hearing, separate motions were presented to the 
Administrative Law Judge that (1) the scope of the hearing be broadened 
to consider the proposed revision of all classification provisions of the 
orders, as well as to include the proposed revision of many additional Fed- 
eral milk orders; and (2) the Department provide information during the 
hearing as to the identity, type of operation, and market outlet of products 
processed by plants handling manufacturing grade milk in the States of 
Minnesota and Wisconsin. The motions were denied. 
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In post-hearing briefs, it was requested that consideration be given to a 
reversal of the rulings. 


The Administrative Law Judge’s rulings have been reviewed in light of 
the arguments presented. The rulings, for the reasons stated by the Ad- 
ministrative Law Judge on the record, are hereby affirmed. 


Requests were also contained in post-hearing briefs that the hearing be 
reopened for the taking of additional evidence. For the reasons heretofore 
stated, such requests are denied. 


GENERAL FINDINGS 


The findings and determinations hereinafter set forth are supplementary 
and in addition to the findings and determinations previously made in con- 
nection with the issuance of each of the aforesaid orders, except Indiana, 
and of the previously issued amendments thereto; and all of said previous 
findings and determinations are hereby ratified and affirmed, except in- 
sofar as such findings and determinations may be in conflict with the 
findings and determination set forth herein. 


The following findings are hereby made with respect to each of the 
aforesaid tentative marketing agreements and orders, except Indiana. 


(a) The tentative marketing agreement and the order as hereby 
proposed to be amended, and all of the terms and conditions thereof, will 
tend to effectuate the declared policy of the Act; 


(b) The parity prices of milk as determined pursuant to section 2 of the 
Act are not reasonable in view of the price of feeds, available supplies of 
feeds, and other economic conditions which affect market supply and de- 
mand for milk in the marketing area, and the minimum prices specified in 
the tentative marketing agreement and the order, as hereby proposed to be 
amended, are such prices as will reflect the aforesaid factors, insure a suf- 
ficient quantity of pure and wholesome milk, and be in the public interest; 
and 


(c) The tentative marketing agreement and the order, as hereby 
proposed to be amended, will regulate the handling of milk in the same 
manner as, and will be applicable only to persons in the respective classes 
of industrial and commercial activity specified in a marketing agreement 
upon which a hearing has been held. 


RULINGS ON EXCEPTIONS 


In arriving at the findings and conclusions, and the regulatory 
provisions of this decision, each of the exceptions received was carefully 
and fully considered in conjunction with the record evidence. To the extent 
that the findings and conclusions, and the regulatory provisions of this 
decision are at variance with any of the exceptions, such exceptions are 
hereby overruled for the reasons previously stated in this decision. 


In exceptions to the recommended decision, certain requests were made 
to either take no amendatory action or reopen the hearing for the purpose 
of taking evidence on market developments subsequent to the close of the 
hearing. Other exceptions purported to discredit the Minnesota-Wisconsin 
price as a viable price under the orders and requested that further and more 
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extensive hearings be held on the appropriateness of the Minnesota-Wis- 
consin manufacturing grade milk price as a price mover under the orders. 


Such requests would result, effective August 1, 1974, for an indefinite 
period, in the orders reverting to the respective prehearing provisions that 
price milk for manufacturing use on the basis of the lower of the Min- 
nesota- Wisconsin price or the butter-powder formula price. In this circum- 
stance, the requests are inconsistent in that they would continue the use of 
the Minnesota-Wisconsin price when it is lower than the butter-powder 
formula price. Such requests, therefore, are essentially directed to the level 
of price. 


In support of requests to reopen the hearing, the exceptors point out 
that the relationship of the Minnesota-Wisconsin price and the butter- 
powder formula price has reversed since March 1974 and, thus, the Minne- 
sota-Wisconsin price has been the effective price mover under the orders. 
Such exceptors, however, did not contend that the Minnesota-Wisconsin 
price was inappropriate for use under the orders in those months that it is 
lower than the butter-powder formula price. 


Under these circumstances, the request would merely result in retaining 
the butter-powder formula price ‘‘snubber”’ which, for the reasons herein- 
before stated, should no longer be retained as a long term pricing provision 
under the orders. Accordingly, the requests to reopen the hearing are 
denied. 


With respect to the request to hold further and more extensive hearings 
on the appropriateness of the Minnesota-Wisconsin price as a price for 
milk used for manufacturing purposes, exceptor does not question the use 
of such price as the sole price mover for Class I milk under the orders. 
Moreover, since all Federal milk marketing orders employ the Minnesota- 
Wisconsin price as a Class I price mover, and it has essentially uniform 
application in pricing Class II and III milk, any further review of the 
validity of such price for use under orders would of necessity involve all 
milk orders. Such request, therefore, is much broader than the limited 
scope of this hearing on the appropriate pricing of milk for manufacturing 
use in eight of the 61 Federal order markets. Exceptor does not provide 
any indication that a better alternative price mover than the Minnesota- 
Wisconsin price is available. Therefore, it cannot appropriately be con- 
cluded from exceptions that this proceeding should be further continued or 
made more extensive. Moreover, as previously stated, we must have rea- 
sonable price coordination between the Federal milk orders, which will be 
enhanced by the action concluded herein to be needed. Accordingly, such 
request is hereby denied. 


MARKETING AGREEMENT AND ORDER 


Annexed hereto and made a part hereof are two documents, a marketing 
agreement’? regulating the handling of milk, and an ORDER amending 
the orders regulating the handling of milk in the aforesaid specified mar- 
keting areas, except Indiana, which have been decided upon as the detailed 
and appropriate means of effectuating the foregoing conclusions. 


2. Marketing agreement filed as part of the original document. 
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It is hereby ordered, That this entire decision, except the attached 
marketing agreement, be published in the FEDERAL REGISTER. The 
regulatory provisions of the marketing agreement are identical with those 
contained in the orders as hereby proposed to be amended by the attached 
order which is published with this decision. 


DETERMINATION OF PRODUCER APPROVAL AND 
REPRESENTATIVE PERIOD 


March 1974 is hereby determined to be the representative period for the 
purpose of ascertaining whether the issuance of the order, as amended and 
as hereby proposed to be amended, regulating the handling of milk in the 
aforesaid specified marketing areas, except Indiana, is approved or 
favored by producers, as defined under the terms of each of the orders as 
amended and as hereby proposed to be amended, who during such repre- 
sentative period were engaged in the production of milk for sale within the 
respective marketing areas. 


Signed at Washington, D.C., on: July 25, 1974. 


RICHARD L. FELTNER, 
Assistant Secretary. 


Order' amending the orders, regulating the handling of milk in certain 
specified marketing areas: 


FINDINGS AND DETERMINATIONS 


The findings and determinations hereinafter set forth are supplementary 
and in addition to the findings and determinations previously made in con- 
nection with the issuance of each of the aforesaid orders, except Indiana, 
and of the previously issued amendments thereto; and all of said previous 
findings and determinations are hereby ratified and affirmed, except in- 
sofar as such findings and determinations may be in conflict with the 
findings and determinations set forth herein. 


The following findings are hereby made with respect to each of the afore- 
said orders, except Indiana: 


(a) Findings. A public hearing was held upon certain proposed amend- 
ments to the tentative marketing agreement and to the order regulating 
the handling of milk in the aforesaid specified marketing areas. The 
hearing was held pursuant to the provisions of the Agricultural Marketing 
Agreement Act of 1937, as amended (7 U.S.C. 601 et seq.), and the ap- 
plicable rules of practice and procedure (7 CFR Part 900). 


Upon the basis of the evidence introduced at such hearing and the record 
thereof, it is found that: 


(1) The said order as hereby amended, and all of the terms and con- 
ditions thereof, will tend to effectuate the declared policy of the Act; 


(2) The parity prices of milk, as determined pursuant to section 2 of the 
Act, are not reasonable in view of the price of feeds, available supplies of 
feeds, and other economic conditions which affect market supply and de- 


1. This order shall not become effective unless and until the requirements of § 900.14 of the rules of practice and procedure 
governing proceedings to formulate marketing agreements and marketing orders have been met. 
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mand for milk in the said marketing area, and the minimum prices 
specified in the order as hereby amended, as such prices as will reflect the 
aforesaid factors, insure a sufficient quantity of pure and wholesome milk, 
and be in the public interest; and 


(3) The said order as hereby amended regulates the handling of milk in 
the same manner as, and is applicable only to persons in the respective 
classes of industrial or commercial activity specified in, a marketing agree- 
ment upon which a hearing has been held. 


Order relative to handling. It is therefore ordered that on and after the 
effective date hereof the handling of milk in each of the specified marketing 
areas shall be in conformity to and in compliance with the terms and condi- 
tions of each of the orders, as amended, and as hereby amended, as 
follows: 


The provisions of the proposed marketing agreements and order 
amending each of the specified orders contained in the recommended deci- 
sion issued by the Associate Administrator on June 21, 1974, and pub- 
lished in the FEDERAL REGISTER on June 26, 1974 (39 FR 23063) shall 
be and are the terms and provisions of this order, amending the orders, and 
are set forth in full herein. 


PART 1001— MILK IN THE BOSTON REGIONAL 
MARKETING AREA 


1. In § 1001.61 paragraph (b) is revised as follows: 
§ 1001.61 Class prices. 


(b) Class II price. Subject to the adjustment set forth below for the 
applicable month, the Class II price shall be the basic formula price for the 
month. 


Month: Amount 


Ne a Sidon w Sine rs Rte SaaS CO a we ee ec ce haeg 
I rain csscc reves ohtueger ols Gene Ge en Wee R ein: Sane +.02 
WD eos ois nik kes cman ase a ROR CER Eee cae wane eae - .05 
- .12 
- .11 
+.03 
September +.06 
RIS See cache ware atc oes wie er euid eo haine vince « nara aiete +.06 
PUN ooh eee ee Coe eee a ak seo ns bine aemeaeae +.06 
PN od. ora a Gh sah wid oral p eas ee OU OS SESE ten ee 


§ 1001.64 [Amended } 
2. In § 1001.64, paragraph (j) is revoked. 
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PART 1002— MILK IN THE NEW YORK-NEW JERSEY 
MARKETING AREA 


1. In § 1002.50a paragraph (c) is revised as follows: 
§ 1002.50a Class prices. 


* * * * * 


(c) Subject to the adjustment set forth below for the applicable month, 
the Class II price shall be the basic formula price for the month. 


Month: Amount 


January een ..... +80.03 
February ree +.02 
March Bo, Subs Rasen cogs ah asics - .05 
April ea sat bins Dita SERS - .09 
May ; a (Rox Sictee eyed - .12 
June PE ee ee bgt - .ll 


July ann Keb ochtaite +.03 
August ' aay oe +.10 
September ok pn Rieti yee +.06 
October aa wiea +.06 
November hee with se ee +.06 
December ‘is hoch ira +.06 


2. In § 1002.70, paragraph (f) is revoked and the introductory text of 
the section is revised as follows: 


§ 1002.70 Net pool obligation of handlers. 


Each handler’s net pool obligation for milk received at each plant and 
unit shall be computed separately pursuant to paragraphs (a) through (d) 
of this section and then combined into one total to be adjusted by any 
credit applicable pursuant to paragraph (e) of this section to determine the 
handler’s total net pool obligation. 


* . * 


(f) [Revoked ] 


PART 1004— MILK IN THE MIDDLE ATLANTIC 
MARKETING AREA 


1. In § 1004.50 paragraph (b) is revised as follows: 
§ 1004.50 Class prices. 


* * * * * 


(b) Class II price. Subject to the adjustment set forth below for the 


applicable month, the Class II price shall be the basic formula price for the 
month. 


Month: Amount 
I ink cis sul'5 Gufs a ooalin cic en ris ata ge ew ot pacar id see 
February 
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Month: 
IN ae ecao: ad wishlas nism’ ecu th Orbs aco eh ean A os I a ee ee 
I  e'k do a aL Que Daas Bavlaae wee wera ica or eatie ns 
SI 2 oc oua chee w Weccnacn A As tai a ee oe 


IE exec Kane en Ne ale elde Renee pas eee av an 
SN bli. Fa eek ek Be ae ee 
NIN. 552s SIE wre Paras dit ltd ace wien a eae acara we 
pS Eee 


§ 1004.60 [Amended ] 
2. In § 1004.60 paragraph (f) is revoked. 
3. In § 1004.61 paragraph (b)(1)(i) is revised as follows: 


§ 1004.61 Computation of weighted average price and uniform prices for 
base milk and excess milk. 


* 2 


(b) * * * 


(ip #2 


(i) Multiply the quantity of such milk which does not exceed the total 
quantity of producer milk received by such handlers assigned to Class II 
milk by the Class II milk price less 5 cents; 


14. An order amending the eight milk orders, implementing the 
use of the M-W Class II/III pricing formula, was issued by the 
Assistant Secretary on August 21, 1974 (39 FR 30925), after ap- 
proval of producers engaged in the production of milk for sale in 
the respective marketing areas. Such pricing formula became ef- 
fective October 1, 1974 in the eight milk orders. 


CONCLUSIONS 


All of the contentions of the parties in this proceeding have 
been considered whether or not specifically mentioned in these 
conclusions. * The ten petitioners herein have presented a myriad 
of challenges to both the partial emergency and long-term deci- 


6. In proceedings pursuant to Section 8c(15)(A) of the Act, petitioners have the 
burden of proving that the action of the Secretary is not in accordance with law. 
In re Boonville Farms Cooperative, Inc., 23 A.D. 383, aff'd Boonville Farms Co- 
operative, Inc., v. Freeman, 23 A.D. 1330 (N.D.N.J. 1964), aff'd 358 F.2d 681 
(CA 2, 1966); In re Andrew W. Leonberg, 32 A.D. 763, 791-798; U.S. v. Mills, 
315 F.2d 828, 835 (CA 4, 1963), cert. den. 375 U.S. 819. 
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sions and orders of the Assistant Secretary. The challenges are 
summarized as follows: 


1. Insufficient notice of hearing and inadequate record evidence 
to support the Assistant Secretary’s two decisions and orders. 
With respect to the emergency procedures, failure to issue a rec- 
ommended decision with opportunity to file exceptions, and 
failure to provide a 30-day notice of the effective date of the order 
amendments. 


2. Inadequacy of the M-W series and failure to produce de- 
tailed information on the M-W series. 


3. Failure to produce copies of the 39 order decision prior to 
publication in the Federal Register. 


4. The amendments violated numerous sections of the Act, i.e. 
7 U.S.C. Sections 602(2), 608c(5)(A), 608c(11)(A), (C). 


On the basis of the record evidence in this proceeding and upon 
consideration of the numerous authorities cited in the briefs of the 
parties, we hold that the actions of the Assistant Secretary, com- 
plained of herein, are all in accordance with law. The reasons sup- 
porting this conclusion are contained in the preceding findings of 
fact and in the following comments. 


I 


Procedural Matters 


Petitioners’ allegation that the Secretary of Agriculture 
violated Section 608c(3) of the Act by failing to give due notice of 
and opportunity for a hearing, is without merit. The notice was 
issued February 12, was published February 14, 1974, and the 
hearing began on February 20, 1974. As provided in 7 CFR 
900.4(a) of the Rules of Practice governing the conduct of amend- 
ment hearings under the Act: 


. in the case of hearings on amendments to marketing agreements or 
marketing orders, the time of the hearing may be less than 15 days but 
shall not be less than 3 days after the date of the publication of notice in 
the Federal Register. 


Likewise Section 608c(17) of the Act provides for 3 days notice 
for amendments to federal orders. 


The Secretary’s decision to call an amendment hearing on 5 
days notice was deemed sufficient in Ideal Farms, Inc. v. Benson, 
181 F. Supp. 62 (D.C. N.J. 1960) affirmed, 288 F.2d 608, cert. 
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denied372 U.S. 965. See also Carnation Co. v. Butz, 372 F. Supp. 
883, 889 (D.D.C. 1974) where the Court urges the Secretary’s use 
of the three day notice period contained in Section 8c(17) of the 
Act in preference to other means of expedited action. 


There was evidence (R. pp. 25-26, 946) that some of these peti- 
tioners were also notified by mail from the Market Administra- 
tor’s Office that an amendment hearing was forthcoming as early 
as February 4, 1974. The fact that all of the petitioners entered 
their appearances through counsel or other representatives at the 
hearing and participated extensively, nullifies their contention 
that the published notice did not provide them sufficient notice. 
As stated in United States v. Wrightwood Dairy Co., 127 F.2d 
907, 910 (CA 7, 1942) regarding adequate notice under 7 U.S.C. 
608c(3): ‘if the purpose of the hearing was clear, and everyone 
knew of the general considerations, no more was needed.”’ 


Petitioners further urge that the Secretary’s decision to issue 
the temporary amendment on an emergency basis omitting a 
“recommended or tentative decision’; opportunity to submit 
exceptions to that tentative decision; and the normal 30 day 
period between publication and effective date, violated procedural 
requirements of 5 U.S.C. §§ 557(b), 557(c)(2) and 553(d). 


However 5 U.S.C. 557(b)(2) clearly states with respect to a rec- 
ommended decision: 


“This procedure may be omitted in a case in which the agency finds on the 
record that due and timely execution of its functions imperatively and un- 
avoidably so requires.”’ 


In regard to the requirement of publication 30 days prior to the 
effective date, it is provided in 5 U.S.C. § 553(d)(3) that such 
publication may be omitted for “‘good cause found and published 
with the rule.’’ The Secretary of Agriculture, upon consideration 
of the evidence submitted at the hearings held between February 
20, and 28, 1974, found and stated in his decision of March 27, 
1974, as follows: 


The due and timely execution of the function of the Secretary under the 
Act imperatively and unavoidably requires the omission of a recommended 
decision and opportunity for exceptions thereto on issue No. 1 [the im- 
mediate need for making inoperative the b-p formula]. The current 
marketing conditions in the aforesaid marketing areas are such that it is 
urgent that remedial action be taken as soon as possible. It is necessary to 
correct at the earliest opportunity the disparity in alignment of reserve 
milk prices under the 8 orders with the order prices in the midwest as well 
as the prices being paid for manufacturing grade milk. Accordingly, 
requests for the recommended decision are denied. 
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Petitioners attack this finding on the grounds that it is not suf- 
ficient for the Secretary to merely paraphrase statutory require- 
ments in his decision and cite for authority Willow Farm Dairies, 
Inc. v. Freeman, 206 F. Supp. (D. Md. 1962). That case, under 
the caption United States v. Mills, 315 F.2d 828, 833 (CA 4, 1963) 
cert. den. 375 U.S. 819 was reversed and the Court specifically 
stated that as long as the Secretary’s decision had firm basis in 
the record, the mere fact that it paraphrased statutory language 
will not invalidate it. Here, however, the Secretary’s decision, of 
March 27, 1974, did in fact fully discuss the evidence submitted at 
the hearing which demonstrated the existence of an emergency. 
See Finding of Fact 11. 


Finally there was full compliance with the requirements of the 
Administrative Procedure Act, (5 U.S.C. 556(e)) and Section 
900.8(d)(5) of the Department’s rules of practice when official 
notice of official governmental publications was taken in the rec- 
ommended decision of June 21, 1974. This provided all parties, in- 
cluding the petitioners an opportunity to review such material and 
to show that such facts were inaccurate or erroneously noticed 
prior to the final decision of July 25, 1974. 


The Record Evidence 


The hearing record of February 20-28 contains a variety of 
testimony in support of each of the several categories of proposals 
noted in Finding of Fact 7 as well as opposition testimony. Like- 
wise the briefs and exceptions filed after the hearing seek to 
persuade the deciding authorities of the merits or defects of each 
proposal. While many of the proposals, other than the amend- 
ments adopted, appear meritorious in the context of the record 
evidence (e.g. Simple average of the M-W and b-p prices; use of 
the b-p in flush production periods, etc) we nevertheless find 
adequate and substantial record evidence to support the Assis- 
tant Secretary’s decisions (Findings 11 and 13). 


Beginning in October, 1973, while milk throughout the country 
was in short supply, a wide disparity developed between the M-W 
and the b-p prices. Accordingly, in the eight milk orders involved 
in the February hearing the reserve milk (Class II or III) was 
priced* at the lower b-p price and was substantially below the 
M-W price as indicated by the following: 


8. Hereafter ‘‘Class II price” also refers to ‘‘reserve milk price,”’ or ‘‘Class II/III 
price’. 
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October 1973 
November 
December 
January 1974 
February 


In view of this significant disparity between what was formerly 
consistent pricing mechanisms and upon the request of several 
industry groups, the Assistant Secretary of Agriculture convened 
an emergency hearing and thereafter issued his decision in 
response thereto. 


At the hearing, the Secretary received evidence stressing the 
need for immediate action to make inoperative the b-p formula, 
such as: 


(a) the gross and wide differences which had developed since October 1973 
in the 8 markets between actual reserve milk prices based on the b-p for- 
mula and the M-W price (R. pp. 196-204, Fx. 12); 


(b) under the b-p price, dairy farmers were not receiving returns for milk 
used for manufactured products reflective of the competitive market value 
of either the milk or the milk products (R. pp. 277-303, Ext. 14); 


(c) there was a continuing decrease in the amount of milk being produced 
in Vermont as a result of increases in production costs and inability to ob- 
tain sufficient returns on the sale of milk to cover such costs. (R. pp. 357- 
364); 


(d) need for immediate action (R. pp. 45-73, 247-253, 265-272, 716-724, 
1049-1075). 


The record evidence also stressed the need to relate the price for 
reserve milk to the M-W price instead of the b-p price (Finding of 
Fact 8). 


In view of the record evidence, the Assistant Secretary’s deter- 
mination to amend the eight orders, (1) on an emergency basis, 
and (2) to relate the price of reserve milk to the M-W price, was 
fully supported by such evidence and in accordance with Section 
8c(3) and (4) of the Act. 


Additionally the Secretary was aware (R. pp. 138-140) that 39 
other milk orders were being amended to determine the Class II 
price solely on the basis of the M-W price. Based upon this fact 
the Secretary was fully supported in his determination (in the 
temporary and permanent amendment decisions) to prevent dis- 
ruption of normal marketing channels through alignment of the 
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price for reserve milk in each of the 8 Northeastern order areas 
with the prices that applied under all other Federal orders and 
with the prices unregulated plants in Minnesota and Wisconsin 
were paying for manufacturing grade and surplus milk. Price 
alignment is a legitimate concern of the Secretary of Agriculture 
and a proper exercise of his functions. Sunny Hill Farms Dairy 
Co., Inc. v. Hardin, 446 F.2d 1124 (CA 8, 1971). 


II 
Use of the M-W Price Series as a Pricing Standard 


Petitioners urge they have been denied procedural due process 
by the Department’s refusal to provide them certain data con- 
cerning the makeup of the M-W price, and that without this in- 
formation they were unable to properly participate in the amend- 
ment hearing of February 20-28, 1974. A rulemaking hearing un- 
der the Act is governed by the Rules of Practice appearing in 7 
CFR Part 900 and the Administrative Procedure Act (5 U.S.C. 
551 et seq.) and there is no provision for general discovery in such 
rulemaking proceeding. Therefore the Administrative Law Judge 
presiding at the February hearing was correct in his ruling that he 
could not halt the hearing for the assemblage by the Department 
of Agriculture of data considered desirable by certain participants 
for use at the hearing. (R. pp. 186-192) Rulemaking hearings are 
conducted to permit various proponents and opponents of given 
proposals to come forward to bring to the Secretary’s attention 
such information as they may have, and not to elicit information 
from the Secretary or the various parties participating in the pro- 
ceeding. United States v. Wrightwood Dairy Co., 127 F.2d 907 
(CA 7, 1942). 


Furthermore, the Administrative Procedure Act, (5 U.S.C. 551 
et seq.) clearly provides that “fe] xcept as otherwise provided by 
statute, the proponent of a rule or order has the burden of proof.’’ 
The Department of Agriculture is a neutral party in rulemaking 
proceedings. It is not required to provide data in support or in op- 
position to any proposal, nor is it obligated to introduce evidence 
to explain the make up of the M-W series. Rights petitioners may 
have to demand information as to the confidential details of the 
M-W price under statutes such as the Freedom of Information 
Act, do not include the right to delay an emergency hearing. The 
rulings by the Administrative Law Judge (R. pp. 191-192) were 
sound and fully supported by controlling law. Further we believe 
the Secretary has undertaken to fully answer all of the questions 
posed by Lehigh’s requests of February 22 and March 11, 1974 
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(15-a, Lehigh Exhibits 1, 2, 3, 3a; R. Ex. 33, 34). 


During the course of the July 15-a hearing, counsel for the nine 
Order No. 2 petitioners sought to introduce into evidence at that 
hearing the deposition of one Dwight Morris dated May 31, 1974. 
The gist of the deposition was that the M-W series price was 
“‘rigged”’ or manipulated to yield a higher price through payments 
by certain plants in excess of normal producer pay prices in Min- 
nesota and Wisconsin. The deposition, since it was dated May 31 
and was subsequent to the rulemaking hearing of February, was 
ruled inadmissable by me at the July 1974 hearing’. The reasons 
in support of the ruling appear at pages 58 through 69 of the 15-a 
transcript, to the effect that the Secretary’s decisions must be 
judged solely on the rulemaking record evidence. U.S. v. Mills, 
supra., 315 F.2d at page 836. 


Subsequent to the July 1st 15-a hearing, but prior to the Secre- 
tary’s issuance of his long-range pricing decision, exceptions were 
filed on July 11, 1974 on behalf of the nine Order No. 2 petitioners 
in the rulemaking proceeding. Attached to the exceptions was the 
deposition of Dwight Morris, offered (page 8) as new matter 
‘“‘which would materially alter the assertions made in the Recom- 
mended Decision fof June 21, 1974 — Finding of Fact 13].”’ 


Further exception was taken to the failure of the Recommended 
Decision to call for additional hearings to analyze the relative per- 
formance of the M-W and b-p formulas following the date of the 
February hearing. 


In accordance with my order of November 12, 1974, all briefs 
and exceptions filed, including petitioners’, are here for review in 
connection with the rulemaking proceeding, along with an af- 
fidavit of Robert W. March, filed on October 1, 1974 in rebuttal to 
the Morris deposition. 


The March affidavit satisfactorily refutes any implication of M- 
W manipulation. Said affidavit states: that the M-W price series 
is based upon reports from a large number of plants; that higher 
prices paid at a small group of plants would have little if any in- 
fluence on the average price for manufacturing grade milk in the 
states of Minnesota and Wisconsin; that the Department was 
apprised of the intent to pay a price in excess of the prevailing 


7. Counsel for the nine Order No. 2 petitioners requested certification of this 
ruling at page 18 of its 15-a brief of August 7, 1974. Since this issue was no more 
compelling than any other issue in this proceeding, no immediate action was tak- 
en. The ruling can be reviewed now in the context of the whole proceeding, rather 
than in isolation at the earlier stage suggested by counsel. 





1310 AGRICULTURAL MARKETING AGREEMENT ACT, 1937 
Cite as 34 A.D. 1265 


average value of milk for manufacturing in 16 out of a total of 754 
plants; that the prices were monitored closely; and that the prices 
paid by the 16 plants were within the range of prices paid by other 
plants and had no significant impact on the M-W price. 


The exception filed by petitioners were also considered by the 
Assistant Secretary when he issued his final decision on July 25, 
1974. (Finding of Fact 13) 


In his rulings on exceptions the Assistant Secretary stated in 
part: 


‘In exceptions to the recommended decision, certain requests were made 
to either take no amendatory action or re-open the hearing for the purpose 
of taking evidence on market developments subsequent to the close of the 
hearing. Other exceptions purported to discredit the Minnesota-Wisconsin 
price as a viable price under the orders and requested that further and more 
extensive hearings be held on the appropriateness of the Minnesota- 
Wisconsin manufacturing grade milk price as a price mover under the 
orders. 


Such requests would result, effective August 1, 1974, for an indefinite 
period, in the orders reverting to the respective prehearing provisions that 
price milk for manufacturing use on the basis of the lower of the Minne- 
sota-Wisconsin price or the butter-powder formula price. In this circum- 
stance, the requests are inconsistent in that they would continue the use of 
the Minnesota-Wisconsin price when it is lower than the butter-powder 
formula price. Such requests, therefore, are essentially directed to the level 
of price.” 


The Assistant Secretary’s observation that the exceptions were 
essentially directed at the level of price rather than the efficacy of 
the M-W price is supported by the record evidence. Basically 
petitioners want a continuation of the earlier order provisions 
which priced milk at the lower of the M-W or b-p price. No 
alternative to the M-W price was proposed or even suggested (15- 
a Tr. pp. 108-109). No challenge was made to other order 
provisions which are structured upon the M-W price series (e.g. 
the price of Class I milk), nor is there a challenge to the use of the 
M-W price as the effective price determinant for Class II milk un- 
der the orders prior to their amendment at those times when the 
b-p formula did not apply. 


The nine Order No. 2 petitioners, as handlers under the order, 
were interested in obtaining the lowest price for milk used for 
manufacturing uses. They supported the use of the lower M-W 
price in nine months of 1973 (R. pp. 447-448) as well as the lower 
b-p price in the last three months of 1973 (R. p. 466). The 
proposals to eliminate the b-p price as the effective price in those 
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future months when it might be below the M-W, would con- 
ceivably reduce the petitioners’ profit margins. 


Petitioner, Lehigh, a cooperative association of producers as 
well as a handler under Order 4 chose to support the continued use 
of the lower alternative pricing formula to assure a reasonable re- 
turn on its handler operations (R. pp. 828, 849-850). 


Lehigh’s position was stated concisely at the rulemaking 
hearing in February 1974: 


“As dairy farmers, the Lehigh Valley Cooperative has over ten and one 
half million dollars invested in processing reserve supplies for the Mid- 
Atlantic market. 


A substantial amount of this investment has been made in facilities for the 
manufacture of cheese in expectation of advantages for membership which 
would not have been anticipated in the absence of such investment and 
enterprise. 


We do not now look with favor, therefore, on proposals which would in- 
crease the returns of producers who have not contributed capital and man- 
agement to the handling of reserve milk supplies by reducing the returns of 
those who have.”’ (R. p. 818) 


Lehigh’s attempt to distinguish between producers who have 
contributed capital and management to the handling of reserve 


milk and producers who have not, for pricing purposes, is con- 
trary to the intent of Section 608c(5)(A). (B)(ii) of the Act. The in- 
clusion in an order of provisions to assure adequate profit margins 
— whether to proprietary or cooperative association handlers — 
are not within the exclusive terms and conditions enumerated in 
Section 608c(5) of the Act. 


Finally petitioners failed in their attempt to demonstrate 
economic hardship at the July 1 hearing, resulting from the order 
amendments. Testimony was based purely on speculation and 
assumptions of possible losses. (15-a Tr. pp. 29-49, 69-87) 


The petitioners who challenge the Order 2 amendments are un- 
der no requirement to purchase Order 2 producer milk, and are 
permitted under that Order to purchase milk from other sources. 
They only pay the Order 2 Class II price on such milk as is 
producer milk under the Order which they utilized for Class II 
purposes. It is to their economic advantage to purchase producer 
milk under the Order at those times when the Class II price is low- 
er than prices at which they can obtain milk from other sources. 
When petitioners do choose to purchase Order 2 milk, they are 
only held accountable for the Class II price, being reimbursed 
from the producer settlement fund for any difference between the 
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blend price paid farmers and the Class II price. 


Even if petitioners’ circumstances are so unique that they find 
it difficult to meet the price that all of their competitors subject to 
the Federal Order program must pay, this is not sufficient ground 
for upsetting the Secretary’s decisions. As stated in United States 
v. Mills, supra. 315 F.2d at page 838: ‘‘Absolute equality is not 
demanded to sustain the operation of the Order. If the Secretary 
cannot ‘produce complete equality for the variables are too 
numerous’ he ‘fulfills his role when he makes a reasoned’ order. 
Mitchell v. Budd, 350 U.S. 473, 480 (1956)’’; See also United Milk 
Producers of New Jersey v. Benson, 225 F.2d 527, 529 (CA DC, 
1955). 


III 
The 39 Order Decisions 


On February 19, 1974, the Assistant Secretary issued four deci- 
sions providing for amendment of the classification and pricing 
provisions of 39 milk orders other than those amended by the 
decisions herein challenged. The 39 order decisions, whereby 
reserve milk was priced in each of those orders on the basis of the 
M-W, was an extremely lengthy document (See Finding of Fact 
10) and the Department was not able to provide the public with 
copies until the decisions were actually published in the Federal 
Register in four parts on March 4, 5, 6, and 7, 1974. The Depart- 
ment issued and circulated a press release at the rulemaking 
hearing on February 20, 1974, announcing the issuance of the 39 
order decisions in advance of the Federal Register publication 
dates. Official notice was taken of these decisions at the rule- 
making hearing (R. pp. 138-140). 


Petitioner Lehigh asserts that it was denied procedural due 
process in that it was unable to obtain a copy of the 39 order deci- 
sions prior to the publication of the decisions in the Federal 
Register. Respondent has by affidavit of David Derr explained to 
the best of its ability the reasons why copies of the lengthy deci- 
sions were not available for general circulation until publication in 
the Federal Register. While there may have been confusion as to 
the whereabouts of copies in the Department for inspection by 
interested persons, and perhaps lack of foresight in failing to 
duplicate extra copies, there appeared to be no conscious effort on 
the part of any Department employee to deny petitioners access to 
copies of the decisions. 


The major single point determined by the decisions affecting 
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the 39 milk marketing orders of consequence here, was that the 
M-W price would be utilized in the future as the sole Class II price 
for all of the 39 orders and Lehigh was aware of this at the rule- 
making hearing. (R. p. 822) Aside from this one point it is doubt- 
ful that the remaining contents of the 39 order decisions would 
have probative value in terms of factual data for presentation in 
the 8 order rulemaking hearing. Having obtained official notice of 
the 39 order decisions, the parties to the February hearing were at 
liberty thereafter to argue, compare, analyze and draw any con- 
clusions they believed meritorious in briefs and exceptions con- 
cerning the 39 order decisions and the 8 order hearing in which 
they participated. 


However there was only minor reference to the 39 order deci- 
sions following publication in the Federal Register in the briefs 
and exceptions filed after the February hearing. Passing reference 
was made in the Lehigh exceptions of July 11, 1974 and brief of 
May 14, 1974 to the 39 order decisions and how they had been 
withheld at the February hearing. A dairy cooperative federation 
in its brief of April 17, 1974 discussed, at pages 9 through 11, how 
the decisions had not properly evaluated the exceptions filed in 
that proceeding. The March 29, 1974 brief of the National Farm- 
ers’ Organization at pages 5 through 11 contained excerpts from 
the 39 order decisions to show ‘‘the gross inconsistencies with 
such decision that would result if the butter-powder formula is 
used as a price determinant in the eight orders.” 


Except for the NFO brief it is apparent that the participants at 
the February hearing displayed little interest in the contents of 
the 39 order decisions aside from the fact that the M-W price 
would be utilized as the Class II price in those 39 orders. 


Accordingly we find no denial of procedural due process in the 
absence of copies of the 39 order decisions prior to their publica- 
tion in the Federal Register. 


IV 
Other Alleged Violations of the Act 


Beginning at page 24 of the brief filed on behalf of the nine 
Order 2 petitioners, the argument is made that, “Even assuming 
arguendo the existence of a need to align prices among Federal 
Orders, the standards set forth in the Act were not followed.” 
Petitioners cite Sections 608c(11)(A), (C) and 608c(5)(A) of the 
Act. 
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The Assistant Secretary’s decisions regarding the alignment of 
the eight Order Class II prices with such prices in other Federal 
Orders is not inconsistent with Section 608c(11)(A) or (C) of the 
Act. The need to align prices via the M-W price and eliminate the 
b-p price was based on substantial record evidence reflecting 
economic and marketing conditions in the eight order marketing 
areas. In no sense can such action be construed as the issuance of 
a single order ‘‘applicable to all production areas or marketing 
areas’ (608c(11)(A)). In connection with Section 608c(11)(C), that 
section provides for the issuance of orders prescribing different 
terms for the same commodity only ‘‘so far as practicable’ and 
“‘as the Secretary finds necessary”’ to give recognition to differ- 
ences in production and marketing of milk or its products in dif- 
ferent areas. Section 608c(11) has no adverse application to the 
actions of the Assistant Secretary which are considered here. 
Further we see no inconsistency in the Assistant Secretary’s deci- 
sions and orders with 608c(5)(A) of the Act, since the reserve milk 
price established is ‘‘uniform as to all handlers’. 


Petitioners also cite Section 602(2) of the Act and assert that 
the decisions and orders complained of fail to conform to the re- 
quirements respecting the protection of consumers. However it 
appears that the prices referred to by the Act at 7 U.S.C. § 602(2) 
are parity prices and not retail prices payable by consumers as 
suggested. Further since the prevailing reserve milk price under 
the amended orders will be the M-W price, which was also the ef- 
fective price in eight months of 1971, three months of 1972, and 
nine months of 1973 (R. Ex. 14, table 1), we see no adverse effects 
upon consumers. 


ORDER 


For the reasons stated herein the relief requested by petitioners 
is denied and the petitions are dismissed. 


COURT DECISION 


Unitep States Or America v. Fitcuett Brotuers, Inc., De- 
cided April 22, 1975. 


UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK 
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74 Civ. 4996 


MEMORANDUM DECISION 
CANNELLA, Judge 


This action was commenced by the United States pursuant to 7 
U.S.C. § 608a(6) * for the entry-of permanent injunctive relief en- 
forcing a final decision of the Secretary of Agriculture which de- 
termined that the defendant was in violation of the federal regula- 
tory scheme governing the marketing of dairy products. Each of 
the parties has now moved for summary judgment under the pro- 
visions of Rule 56 of the Fed.R.Civ.P. For the reasons expressed 
below, the plaintiff’s application must prevail. 


The chronology of events resulting in the instant suit com- 
menced with a determination by the Regional Marketing Ad- 
ministrator that Fitchett Brothers was in violation of Order No. 2 
(7 CFR § 1002 et seq.) (promulgated under the authority of the 
Agricultural Marketing Agreement Act of 1937, as amended, 7 


U.S.C. § 601 et seq.) which regulates the handling of milk in the 
New York-New Jersey area. In particular, the defendant was 
found not to be in compliance with the provisions of 7 CFR 
§ 1002.80 — that portion of Order No. 2 governing the amount of 
the milk hauling charge which can be recovered by a handler from 
producers upon the specific authorization of the producers. (This 
recovery is limited to ten cents per hundredweight.) 


Fitchett Brothers petitioned for administrative review of this 
determination pursuant to 7 U.S.C. § 608c(15)(A). A hearing was 
held in May of 1973 (the transcript of such hearing is annexed to 
defendant’s moving papers) and, thereafter, Administrative Law 
Judge Campbell issued an initial determination on December 3, 
1973 affirming the Market Administrator. (This decision is an- 
nexed to the complaint as Exhibit B. Owing to the great detail en- 
gaged in by Judge Campbell, our discussion of the facts need be 


*7 U.S.C. § 608a(6) provides that: 


The several district courts of the United States are vested with jurisdic- 
tion specifically to enforce, and to prevent and restrain any person from 
violating any order, regulation, or agreement, heretofore or hereafter made 
or issued pursuant to this chapter, in any proceeding now pending or 
hereafter brought in said courts. 
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minimal.) The decision of the Administrative Law Judge became 
the final decision of the Secretary when it was adopted by the 
Judicial Officer on February 14, 1974. (Exhibit A to the Com- 
plaint.) In essence, the Secretary found that Fitchett Brothers 
was a “handler” within the meanings of Order No. 2 and that it 
had violated 7 CFR § 1002.80 from May 1970 to May 1972 either 
by deducting from its payments to certain producers more than 
the allowable ten cents per hundredweight for transportation 
charges or by making deductions for such charges without specific 
authorization from the producers. 


Defendant, thereafter, had twenty days from the entry of this 
ruling to commence an action for review in the district court 
pursuant to 7 U.S.C. § 608c(15)(B). This it did not do and its 
time to do so is now long expired. Thus, the Secretary’s decision is 
final and binding on the matters raised before him. 


Given this state of affairs, our course is easily charted. Our dis- 
cussion could well commence and end with the seminal decision of 
the Supreme Court in United States v. Ruzicka, 329 U.S. 287 
(1946). In Ruzicka, the Court held that a defendant could not 
resist an enforcement proceeding under § 608a(6) without having 
pursued and exhausted the administrative remedies and judicial 
review provided for in § 608c(15). Mr. Justice Frankfurter, 
speaking for the unanimous Court, well stated the rationale for 
the proposition adopted in the decision in these words: 

It is suggested that Congress did not authorize a district court to enforce 

an order not ‘“‘in accordance with law.’’ The short answer to this rather 

dialectic point is that whether such an order is or is not in accordance with 

law is not a question that brings its own immediate answer, or even an an- 
swer which it is the familiar, everyday business of courts to find. Congress 
has provided a special procedure for ascertaining whether such an order is 

or is not in accordance with law. The questions are not, or may not be, 

abstract questions of law. Even when they are formulated in constitutional 

terms, they are questions of law arising out of, or entwined with, factors 
that call for understanding of the milk industry. And so Congress has 
provided that the remedy in the first instance must be sought from the 

Secretary of Agriculture. It is on the basis of his ruling, and of the elucida- 

tion which he would presumably give to his ruling, that resort may be had 

to the courts. Congress seems to have emphasized the different functions 

in the enforcement of the Act that § 8a and § 8c serve by explicitly di- 

recting that the proceedings for relief instituted by a handler under § 8c 

shall not ‘‘impede, hinder, or delay’’ enforcement proceedings by the Unit- 

ed States under § 8a. 


287 U.S. at 294. 


Subsequent decisions in the federal courts ‘‘almost without 
exception have followed Ruzicka by refusing to allow § 608a(6) 
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defendants to raise any issues — even constitutional challenges — 
that have not been tried in § 608c(15) proceedings.’’ United 
States v. Lamars Dairy, Inc., 500 F.2d 84, 85 (7 Cir 1974) (and 
the cases collected in n. 4). See also, Rasmussen v. Hardin, 461 
F.2d 595, 597-98 (9 Cir.), cert. denied, 409 U.S. 933 (1972); Unit- 
ed States v. Ideal Farms, Inc., 262 F.2d 334 (3 Cir. 1958), aff’g, 
162 F. Supp. 28 (D. N.J.); United States v. Abbotts Dairies, 315 
F. Supp. 571, 573 (E.D. Pa. 1970); United States v. Hinman 
Farm Products, Inc., 156 F. Supp. 607 (N.D. N.Y. 1957). Thus, 
the arguments raised by the defendant in support of its motion for 
summary judgment must be rejected. Fitchett Brothers presently 
assert that the Court lacks jurisdiction because the independent 
haulers are not before it. However, the Act speaks to handlers, a 
status of which the administrative agency found defendant to be 
possessed. This finding is not now properly subject to challenge. 
Its other claims, that the administrative decision is not based on 
substantial evidence and that the Secretary’s decision is not based 
on law, likewise must fail. While each would properly be the sub- 
ject of review in a proceeding under § 608c(15)(B) (each is clearly 
in the nature of an appellate plea to set aside the findings of the 
administrative body), none is cognizable as a defense to the in- 
stant proceeding under § 608a(6). The defendant having foregone 


its right to review under § 608c(15)(B), ‘‘this Court is without 
jurisdiction over the merits of any defense asserted by [the] de- 
fendant.’’ United States v. Sunny Ayr Farms Dairy, Inc., 323 F. 
Supp. 825, 826 (E.D. Pa. 1971). See also, United States v. Ideal 
Farms, Inc., 162 F. Supp. at 29. 


Contrariwise, what must the United States show in order to se- 
cure the entry of summary judgment upon its motion? 
In an enforcement proceeding brought pursuant to § 608a(6), ‘t]he 
sole issue to be determined. * * * is whether the market administrator, who 
is charged with the administration of the marketing order, has determined 
that the defendant, by virtue of the conduct of its operations, is subject to 
the marketing order and is presently violating the provisions of such regu- 
lation.’’ United States v. Yadkin Valley Dairy Cooperative, Inc., 209 F. 
Supp. 634 (M.D.N.C. 1962), aff'd. 315 F.2d 867 (4th Cir. 1963); United 
States v. Farm Dairy Cooperative, Inc., 298 F. Supp. 769 (N.D. W.Va. 
1969). 
United States v. Country Lad Foods, Inc., 327 F. Supp. 395, 398 
(N.D. Ga. 1971). See also, United States v. Sunny Ayr Farms 
Dairy, Inc., 323 F. Supp. at 826. 


In the instant case, the final decision of the Secretary must 
stand as res judicata on the issues raised and adjudicated before 
him. See, e.g., Associated Industries of New York State, Inc. v. 
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United States Dept. of Labor, 487 F.2d 342, 350 n. 10 (2 Cir. 
1973). The administrative decision makes it clear that Fitchett 
Brothers is a ‘‘handler’’ subject to Order No. 2 and that the de- 
fendant is in violation of the Order. (The defendant does not dis- 
pute these findings on the instant motion. In its statement 
pursuant to General R. 9(g), S.D.N.Y., Fitchett Brothers admits 
that it is ‘‘a fully regulated handler under the Order 2”’ (¢ 2) and 
that ‘‘(t] here was a final determination after a hearing where the 
Market Administrator determined that the deductions made on 
behalf of the haulers by the defendant were actually underpay- 
ments to the producer, and therefore defendant should return 
such monies.’’ (¢ (8.)) Furthermore, even absent such prior find- 
ings, the Affidavit of Thomas A. Wilson, Market Administra- 
tor, dated September 12, 1974, is sufficient predicate upon which 
the Court may enter relief in plaintiff’s favor. See {4 3 and 4 
thereof.) See, e.g., United States v. Sunny Ayr Farms Dairy, 
Inc., 323 F. Supp. at 826. Thus, it is clear “that there is no 
genuine issue as to any material fact and that the plaintiff is en- 
titled to judgment as a matter of law” pursuant to Fed.R.Civ.P. 
56 (a) and (c). 


Accordingly, the plaintiff’s motion for summary judgment is 
hereby granted and the defendant’s motion is hereby denied. Sub- 
mit an order and decree in conformity herewith, specifically 
providing for the entry of permanent injunctive relief as prayed 
for in the complaint. * * 


* *In circumstances such as those of the instant case, the entry of permanent in- 
junctive relief in favor of the United States has consistently been granted by the 
courts once the showing requisite to the entry of summary judgment has been 
made. In addition to the cases previously referred to in the text, see, e.g., United 
States v. Turner Dairy Co., 162 F.2d 425, 427 (7 Cir.), cert. denied, 332 U.S. 836 
(1947); United States v. Yadkin Valley Dairy Cooperative, Inc., 209 F.Supp. 634 
(M.D. N.C. 1962), aff'd, 315 F.2d 867 (4 Cir. 1963). As the Seventh Circuit long 
ago recognized, ‘‘The right of the Government to a mandatory injunction to 
compel the payment of amounts properly found due under the various milk mar- 
keting orders is no longer in doubt.”’ United States v. Turner Dairy Co., 162 
F.2d at 427. 





MICHAELS DAIRIES v. BUTZ 
Cite as 34 A.D. 1319 


COURT DECISION 


MicuaEts Dairies, Inc. v. Eart L. Butz, Decided August 
21, 1975. 


UNITED STATES DISTRICT COURT 


FOR THE DISTRICT OF COLUMBIA 
Civil Action No. 22-75 


FINDINGS OF FACT AND CONCLUSIONS OF LAW, AND ORDERS 


PARKER, Judge. 


In this proceeding the plaintiff Michaels Dairies, Inc. seeks re- 
view of a ruling relating to the handling of milk made by the 
Secretary of Agriculture of the United States. The matter is 
before the Court upon cross-motions for summary judgment. Af- 
ter reviewing the administrative record and considering the oral 
argument and memoranda of counsel, the Court concludes that 
defendant’s motion for summary judgment should be granted and 


plaintiff’s motion for summary judgment should be denied. 


This suit is brought pursuant to 7 U.S.C. § 608c(15)(B) chal- 
lenging a regulation promulgated in August 1971 by the Secretary 
of Agriculture under the Agricultural Marketing Agreement Act 
of 1937, as amended, 7 U.S.C. § 601 et seq. (Act). The challenged 
provision is contained in 7 C.F.R. § 1004.12(c)(2), and is a part of 
“Order No. 4”’ which regulates the handling of milk in the Middle 
Atlantic Marketing Area. The regulation at issue places certain 
limitations on the amount of milk that can be “‘diverted’”’ by a 
dairy plant to a manufacturing plant. 


The Act authorizes the Secretary of Agriculture (Secretary) to 
issue milk orders for certain marketing areas which are designed 
to establish uniform milk prices paid to dairy farmers, or ‘‘pro- 
ducers”’. There are two classes of milk under the Act: (1) Class I or 
fluid milk, which is generally higher priced, and (2) Class II or 
manufacturing milk which generally receives a lower price. All 
producers within the marketing area receive a uniform or ‘‘blend”’ 
price for their milk, without regard to whether the dairy plant, or 
‘“‘*handler’’, uses the milk in Class I or Class II. A Department of 
Agriculture official computes the blend price every month by 
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averaging the prices of milk in the area in a ‘“‘pool’’. A plant which 
pays the blend price to dairy farmers is known as a ‘‘pool plant’’. 
In order to qualify as a pool plant, at least 50% of the milk 
received by the plant must be disposed of as fluid milk. 7 C.F.R. 
§ 1004.7(a).' 


Milk which is not used for fluid milk may be transported direct - 
ly (or “‘diverted’’) from the producer to a nonpool manufacturing 
plant and still be counted in the pool of prices. During the months 
of March through August, a pool plant may divert up to 50 % of 
its milk. During the remainder of the year, pool plants may divert 
either a maximum of 10 days production per month or 25 % of the 
total volume. The 25 % limit applies to the total volume of milk of 
all members of a cooperative, or in the case of a plant which 
receives milk from non-cooperative members, 25 % of the milk re- 
ceived at a particular plant. See 7 C.F.R. § 1004.12(c). Milk 
which is not diverted may be transferred to a manufacturing plant 
by first physically delivering it to the pool plant and then re- 
delivering it to the manufacturing plant. Such transfers are 
limited by the 50 % rule mentioned above, whereby a pool plant 
must use at least 50 % of the milk received as fluid milk. 


Before 1971, each handler or pool plant could divert either 15 % 
of receipts or 10 days of production. These provisions were 
amended after a hearing, however, and the proposal of a large co- 
operative in the Marketing Area to raise the percentage to 25 % 
was adopted, but plaintiff’s proposal to increase the 10 day limit 
to 15 days was rejected. 36 Fed. Reg. 16517 (1971). The 1971 
amendment and the hearing which preceded it were the subject of 
a petition for review filed by plaintiff on June 23, 1973. An Ad- 
ministrative Law Judge upheld the regulation (September 13, 
1974), and that decision was in turn upheld by a judicial officer on 
December 20, 1974. 


Plaintiff owns a regulated pool plant and purchases most of its 
milk from producers who are not members of a cooperative. 
Plaintiff sells most of the milk it diverts to a cheese manufac- 
turing plant, which has basically the same ownership as the dairy 
plant and is located a short distance away. See Decision of Judi- 
cial Officer, Findings of Fact 1 to 6, at pages 20-22. 


The issues raised by plaintiff in this proceeding are: (1) whether 
the promulgation of the 1971 diversion regulation was supported 


1. For a more detailed discussion of the operation of the Act, see United States 
v. Rock Royal Co-operative, Inc., 307 U.S. 533 (1939). 
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by substantial evidence; (2) whether the diversion regulation un- 
lawfully discriminated against handlers who purchase milk from 
producers who are not members of cooperatives; (3) whether the 
regulation unlawfully makes producer status depend on member- 
ship in a cooperative association; (4) whether the regulation will 
tend to effectuate the policy of the Act and is reasonably related 
to the Secretary’s own reason for promulgating it; (5) whether the 
diversion limitation is inconsistent with another regulation which 
permits a pool plant to use up to 50% of its milk for manufac- 
turing; (6) whether the Judicial Officer erroneously relied on fac- 
tual information obtained subsequent to the 1971 hearing. 


FINDINGS OF FACT 


The Court has reviewed the record and finds that the Secre- 
tary’s decision of August 17, 1971, to amend the diversion regula- 
tion is supported by substantial evidence in the record. ? 


With respect to increasing the percentage diversion limitation 
to 25 %, testimony at the administrative hearing revealed: 


(1) During the months of April and May of 1971, a cooperative 


which is a major handler in the Middle Atlantic Marketing Area 
lost one of its bottling accounts; a manufacturing plant to which 
the cooperative had diverted or transferred milk was closed; and a 
customer of the cooperative lost a major contract. All of these de- 
velopments necessitated increased diversions. Transcript 16-19. 


(2) The trend toward a four day bottling week resulted in a 
higher percentage of necessary diversions, and in fact it was 
shown that during September-December, 1970, the diversions of a 
large cooperative ranged from 13 to 19 %. Transcript 19-20. 


(3) The increase from 15 % to 25 % would not result in the mar- 
keting of too much manufacturing milk because it is well below 
the 10 day (or 33 %) limit already allowed. The proposed increase 
to 15 days on the other hand, would effectively raise the percent- 
age limit for some handlers to 50 %, thus eliminating the benefi- 


2. The Administrative Record consists of three volumes. Volume I contains the 
decisions of the Administrative Law Judge and the Judicial Officer and pertinent 
pleadings thereto concerning plaintiff's June 25, 1973 petition. Volume II con- 
tains the rule-making hearing on the change in the Order, here in question, held 
on July 26, 1971. Volume III contains the transcript of the review hearing held 
on October 30, 1973 and pleadings pertinent thereto. Transcript references here- 
after are to the Volume II, July 26, 1971 hearing. 
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cial effect of the diversion limits. Transcript, 21 and 46-47. 


With respect to the Secretary’s decision not to increase the 
production days of diversion from 10 to 15, the evidence showed 
that the percentage increase would be sufficient to take care of 
most of the need for diversion, and that the proposed increase to 
15 days was not supported by the evidence. 


(4) Mr. Edward Breuninger of Breuninger Dairies and the Milk 
Distributors Association of the Philadelphia area and Mr. Morris 
Blanding of the Milk Dealers Association of the Philadelphia area 
both supported the 15 day proposal, but they also supported the 
25 % proposal and indicated that handlers of nonmember milk 
could comply with the 10 day limit. Transcript 71, 73-74, 94, 101- 
103. 


(5) Mr. Peter Maggio appeared for Michaels Dairies, Inc. and 
testified in support of increasing the diversion day limit from 10 to 
15 days. Mr. Maggio’s testimony did not show how the proposal 
would benefit producers in the area, but rather indicated that the 
principal beneficiary of the proposal would be the cheese plant 
associated with Michaels Dairies which depends on diversions for 
a regular supply of milk. Transcript 125-126. 


CONCLUSIONS OF LAW 


(1) The Court has jurisdiction of this matter. 7 U.S.C. 
§ 608c(15)(B). 


(2) The Secretary had authority to issue the regulation as nec- 
essary and incidental to the Order. 7 U.S.C. § 608c(7)(D). It does 
not lose its statutory basis because it makes ‘‘producer”’ status 
depend on membership in a cooperative association. Under the 
regulation, ‘“‘producer’’ status is lost if diversion limitations are 
exceeded and these limitations are equivalent for both cooperative 
members and non-members. 


(3) The scope of the Court’s review of decisions such as this is 
quite narrow, and the decision must be upheld if there is substan- 
tial evidence in the record to support it. See Lewes Dairy, Inc. v. 
Freeman, 401 F.2d 308, 317 (3rd Cir. 1968), cert. denied, 394 U.S. 
929 (1969). 


In view of the above Findings of Fact this Court holds that the 
Secretary’s decision was based on substantial evidence appearing 
in the record before him. The Secretary’s decision, furthermore, 
rightfully encompasses the Department’s administrative ex- 
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pertise, appreciation of the complexities of the market, and 
realization of the statutory policies. See Securities & Exchange 
Commission v. Chenery Corp., 332 U.S. 194, 209 (1947). 


(4) Plaintiff's claim that the regulation at issue discriminates 
against plants or producers which are not members of coopera- 
tives is without merit. The 25 % diversion limitation is applied to 
the total volume of milk at all plants of a cooperative, whereas for 
non-cooperatives it applies to the volume of milk received at in- 
dividual pool plants. This does not constitute arbitrary dis- 
crimination, however, because although some individual coopera- 
tive plants may divert more than 25 %, other cooperative plants 
must limit their diversions to below 25 % in order to comply with 
the overall limitation. Furthermore, the individual non-coopera- 
tive plant is able to take advantage of the 10 day limitation which 
in effect allows diversions of up to 33 %. 


(5) The regulation at issue will tend to effectuate the policy of 
the Agricultural Marketing Agreement Act of 1937, as amended, 
7 U.S.C. § 601 et seq., and is reasonably related to the Secre- 
tary’s own reason for promulgating this regulation. The purpose 
of the Act insofar as milk orders are concerned, is to establish uni- 
form prices to dairy farmers for milk within certain marketing 
areas. The diversion limitations are designed to limit the amount 
of lower priced manufacturing milk which can be associated with 
the ‘‘pool’’ in order to keep up the price received by the farmers. 
See Decision of Judicial Officer, at 77-79 (December 20, 1974). 
The Secretary found, on the basis of the evidence outlined above, 
that the 25 % and 10 day limits would be adequate to protect the 
‘‘pool’’ price. The plaintiff's proposed 15 day limit would not be an 
effective limitation since it would allow plants to divert up to 50 % 
of milk received. See Finding of Fact (3), supra. 


(6) The diversion limitations are not inconsistent with 7 C.F.R. 
§ 1004.7(a) which allows a plant which disposes of 50% of its 
receipts as fluid milk to retain its status as a pool plant. Under 
§ 1004.7(a), up to 50 % of plaintiff’s milk may ultimately go into 
manufacture, but the diversion limitations tend to discourage 
such use during periods of the year when milk is scarce, by neces- 
sitating that a plant transfer the milk at a higher cost rather than 
diverting it. Thus, the diversion provisions are supplemental to 
§ 1004.7(a) rather than inconsistent with it. See Decision of Judi- 
cial Officer at 92-94 (December 20, 1974). 


(7) Finally, plaintiff contends that the Judicial Officer, in re- 
viewing the Secretary’s 1971 decision, relied on factual informa- 
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tion which was obtained subsequent to the 1971 hearing. The evi- 
dence in question, plaintiff’s receipts for the years 1972 and 1973, 
was discussed by the Judicial Officer in passing, and did not form 
the basis for his detailed and thoughtful opinion affirming the 
Secretary’s decision to issue the regulation in 1971. 


ORDER 


Pursuant to the Findings of Fact and Conclusions of Law, filed 
herewith this same day, it is this 2/stday of August, 1975 


ORDERED that defendants’ motion for summary judgment be 
and hereby is granted, and it is further 


ORDERED that the plaintiff's motion for summary judgment 
be and hereby is denied, and it is further 


ORDERED that the instant case be and hereby is dismissed. 


ORDER 


Upon consideration of defendant’s oral request at the hearing 
on the cross motions for summary judgment, to reconsider this 


Court’s denial of defendant’s motion to dismiss for lack of juris- 
diction under 7 U.S.C. § 608c(15)(B), based upon the recent 
Supreme Court decision in Weinberger v. Salfi, 43 U.S.L.W. 4985 
(June 26, 1975), and it appearing to the Court that the analogous 
jurisdictional grant considered in Salfi, 42 U.S.C. § 405(g), was 
construed as a matter of venue which was waivable by the parties 
as it pertained to the requirement that suit be brought in the dis- 
trict in which plaintiff resides; it is therefore this 21st day of 
August, 1975 


ORDERED that defendant’s oral motion to reconsider the 
denial of ‘defendant’s motion to dismiss be and hereby is denied. 





LIST OF DECISIONS REPORTED 
SEPTEMBER 1975 
AGRICULTURE DECISIONS 


Commodity Exchange Act 


CasHMAN, Evucene C. CEA Docket No. 212. Speculative 
daily trading limits — excessive — Sanction 


(No. 16,679) 


In re EuGENE C. Casuman. CEA Docket No. 212. Decided Decem- 
ber 20, 1973. 


Speculative daily trading limits — excessive — Sanction 


The stipulation of the respondent has been accepted by complainant in connec- 
tion with his wilful violations of the Act in exceeding the speculative daily 
futures trading limits as found herein. Respondent is suspended as a regis- 
trant under the Act for a period of six (6) months and is denied all trading 
privileges during said period. 


Darold A. Dandy, for complainant. 
Robert P. Howington, Jr., Chicago, Ill., for respondent. 


Decision by John G. Liebert, Administrative Law Judge. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is an administrative proceeding under the Commodity Ex- 
change Act (7 U.S.C. Chapter 1), instituted by a complaint and 
notice of hearing alleging that the respondent Eugene C. Cash- 
man, is now and was at all times material herein a registered floor 
broker under the Commodity Exchange Act and a member of the 
Chicago Board of Trade, a duly designated contract market under 
the Commodity Exchange Act. The amended complaint charges, 
inter alia that the respondent violated the speculative daily 
trading limits fixed by the Commodity Exchange Commission by 
(1) selling 3,105,000 bushels of soybean futures on February 27, 
1973; (2) buying 4,565,000 bushels of soybean futures on 
February 28, 1973; and (3) by buying 3,605,000 bushels and 
selling 3,175,000 bushels of corn futures on March 1, 1973. Such 
acts were alleged to have been wilful, and in violation of section 4a 


of the Commodity Exchange Act (7 U.S.C. 6a) and sections — 
1325 
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and 150.11 of the orders of the Commodity Exchange Commission 
(17 CFR 150.4, 150.11). 


No hearing has been held in this proceeding. The respondent 
has filed a stipulation under section 0.4(b) of the rules of practice 
(17 CFR 0.4(b)) in which he (1) admits the facts hereinafter set 
forth in paragraphs 1 and 2 of the findings of fact, (2) admits, for 
the purpose of this proceeding and for such purpose only, the re- 
maining facts set forth in the findings of fact, and (3) waives oral 
hearing on the charges in the complaint and consents to the entry, 
without further proceedings, of a Decision and Order containing 
the facts admitted in such stipulation as the findings of fact, con- 
clusions of law based on such findings and the order contained 
herein. 


FINDINGS OF FACT 


1. Eugene C. Cashman, an individual whose business address 
is 141 West Jackson Boulevard, Chicago, Illinois 60604 is now 
and was at all times material herein a registered floor broker under 
the Commodity Exchange Act and a member of the Chicago 
Board of Trade. 


2. The Chicago Board of Trade is now and was at all times ma- 


terial herein, a duly designated contract market under the Com- 
modity Exchange Act. 


3. On February 27, 1973, the respondent violated the specula- 
tive daily trading limit of 3,000,000 bushels in soybean futures 
fixed by the Commodity Exchange Commission, by selling 
3,105,000 bushels on or subject to the Chicago Board of Trade as 
follows: 

Futures Sales in Bushels 

March 2,605 ,000 

November 500,000 

Total 3,105,000 

4. On February 28, 1973, the respondent violated the specula- 
tive daily trading limit of 3,000,000 bushels in soybean futures 
fixed by the Commodity Exchange Commission, by buying 
4,565,000 bushels on or subject to the Chicago Board of Trade as 
follows: 

Future Purchases in Bushels 
March 275,000 
May 2,865,000 
July 1,175,000 
September 245,000 
November 5,000 

Total 4,565,000 
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5. On March 1, 1973, the respondent violated the speculative 
daily trading limit of 3,000,000 bushels in corn futures fixed by 
the Commodity Exchange Commission, by buying 3,605,000 
bushels and selling 3,175,000 bushels on or subject to the Chicago 
Board of Trade as follows: 


Future Purchases Sales 
(In Bushels) 
March 2,950,000 
May 2,910,000 
July 200,000 50,000 
December 495,000 175,000 
Total 3,605,000 3,175,000 


CONCLUSIONS 


By reason of the facts set forth in the Findings of Fact, it is 
concluded that the respondent Eugene C. Cashman, as charged in 
the complaint, wilfully violated section 4a of the Commodity Ex- 
change Act (7 U.S.C. 6a) and sections 150.4 and 150.11 of the 
orders of the Commodity Exchange Commission (17 CFR 150.4, 
150.11). 


The complainant states that the Administrative officials of the 
Commodity Exchange Authority have carefully considered the 


stipulation submitted by the respondent. The Administrative of- 
ficials believe that the prompt entry of the proposed order would 
constitute a satisfactory disposition of this case, serve the public 
interest and effectuate the purposes of the Act. The complainant 
recommended, therefore, that the stipulation be accepted and the 
proposed order be issued. It is concluded that the complainant’s 
recommendation should be adopted. 


ORDER 


Effective upon the date of service of this order, the respondent, 
Eugene C. Cashman, shall cease and desist from exceeding the 
trading and position limits fixed by the Orders of the Commodity 
Exchange Commission. 


Effective on the thirtieth day after the date of entry of this 
order, (1) the registration of the respondent as floor broker under 
the Commodity Exchange Act is suspended for a period of six (6) 
months, and (2) the respondent is prohibited from trading in com- 
modities as defined in section 2 of the Commodity Exchange Act 
(7U.S.C. 2) on or subject to the rules of any contract market for a 
period of six (6) months and all contract markets shall refuse all 
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such trading privileges to the respondent during this period. Such 
prohibition and refusal shall apply to all such trading done and 
positions held directly by the respondent, either for his own ac- 
count or as the agent or representative of any other person or 
firm, and also to all such trading done through, and to all posi- 
tions held indirectly by, persons or firms owned wholly or in sub- 
stantial amount by the said respondent, or in any way subject to 
his direction or control, wholly or substantially, including but not 
limited to Cashman and Company. 


A copy of this decision and order shall be served on each of the 
parties and on each contract market. 





LIST OF DECISIONS REPORTED 


SEPTEMBER 1975 
AGRICULTURE DECISIONS 


Packers and Stockyards Act, 1921 


BREITSPRECHER, LEE. P&S Docket No. 5121. Checks or 
drafts — insufficient funds — Insolvency — Failure 
to pay promptly and in full — Sanction ............ 


Bunker Livestock Commission, Inc. P&S Docket No. 
5045. Consent order — Sanction 


Cannon, Bitty A. P&S Docket No. 5127. Bonding re- 
quirements — failure to comply with ......... 


Cuatom Livestock Auction Corp. P&S Docket No. 5100. 
Termination of suspension.............. 


City Foopns, Inc. P&S Docket No. 5119. Consent order 


Farrow Anp Company, Inc. and ALLAN S. Farrow. P&S 
Docket No. 5154. Consent order .................... 


FLeTcHER, Burton E. P&S Docket No. 5102. Termina- 
tion of suspension 


Jones Brotuers Livestock, Inc. and NEALE R. Jones and 
Staniey D. Jones. P&S Docket No. 5044. Consent 
CE +: RI ois ic ds Seeds ick ea ee 


Leur, Ivan H. P&S Docket No. 5117. Accounts and rec- 
ords — incomplete or incorrect — Checks or drafts — 
insufficient funds — Failure to pay ead and in 
full — Sanction ............ ; 


Lunpt, Jay. P&S Docket No. 5093. Accounts and records 
— failure to properly keep — Financial requirements 
— failure to meet — Failure to pay when due — Sanc- 


McCautey, James R., James C. McCautey and CHARLES 
R. McCautey. P&S Docket No. 5080. Consent order 
— Sanction 


ScuuEsster, Kent. P&S Docket No. 5091. Consent order 


VERNON CaLHoun Packine Co., Inc. P&S Docket No. 
SOG5; COMMUNE CHOIR. ook icc Sek ee ccicn cues 


Wacner Mitts, Inc. v. Paut Spence, Union Stockyarps 
Company, Inc., and Dr. Fioyp Lee Prater. P&S 
Docket No. 4925. Contract — failure to establish 
breach of — Inspection — adequacy of — Express 
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(No. 16,680) 


In re Kent Scuuesster. P&S Docket No. 5091. Decided Septem- 
ber 2, 1975. 


Consent order 


Respondent has consented to the issuance of the order herein against him for 
violating the Act and regulations in failing to comply with the bonding re- 
quirements thereof in connection with his operations as a market agency un- 
der the Act. Respondent is ordered to cease and desist from such violation. 


Thomas Walsh, for complainant. 
Respondent pro se. 


Decision by John A. Campbell, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter referred to as the Act, instituted by a complaint 
filed by the Administrator, Packers and Stockyards Administra- 
tion, United States Department of Agriculture, charging that the 


respondent has wilfully violated the Act and the regulations 
issued thereunder (9 CFR 201.1 et seq.). 


Respondent has filed an answer in which he admits the jurisdic- 
tional allegations of the complaint, neither admits nor denies the 
remaining allegations, waives oral hearing and further procedure 
under the rules of practice (9 CFR 202.1 et seq.), and consents to 
the issuance of a specified order containing findings of fact and 
conclusions based upon the allegations of the complaint, the order 
to become effective on the sixth day after service upon respond- 
ent. Complainant has recommended that the order consented to 
by the respondent be issued. Complainant has also recommended 
that the respondent not be suspended as a registrant under the 
Act because the respondent has filed and is maintaining a surety 
bond to secure the performance of his livestock obligations under 
the Act. 


FINDINGS OF FACT 


1. (a) Kent Schuessler, hereinafter referred to as the respond- 
ent, is an individual, doing business as the Boswell Cattle Com- 
pany, with his principal place of business located at Boswell, 
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Oklahoma 74727. 
(b) Respondent is, and at all times material herein was: 


(1) Engaged in the business of buying livestock in com- 
merce on a commission basis; and 


(2) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce. 


2. The surety bond which respondent maintained to secure the 
performance of his livestock obligations under the Act was ter- 
minated on November 6, 1974. Respondent was advised by 
certified letter dated October 8, 1974, which was delivered to him 
on October 10, 1974, that if he continued his livestock operations 
after November 6, 1974, without bond coverage or its equivalent 
as required under the Act and the regulations, he would be in 
violation of the Act and the regulations issued thereunder. Not- 
withstanding this notice, the respondent continued to engage in 
the business of a market agency, buying livestock in commerce on 
a commission basis, without filing and maintaining a reasonable 
bond or its equivalent as required under the Act and the regula- 
tions. 


3. Respondent has filed and is now maintaining a surety bond to 
secure the performance of his livestock obligations under the Act. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact No. 2, the re- 
spondent has wilfully violated section 312(a) of the Act (7 U.S.C. 
213(a)), and sections 201.29 and 201.30 of the regulations (9 CFR 
201.29, 201.30). 


Inasmuch as the respondent has consented to the issuance of 
the order set forth below, has filed and is maintaining a surety 
bond to secure the performance of his livestock obligations, and 
the complainant has recommended that the order be issued, the 
order will be issued. 


ORDER 


Respondent shall cease and desist from engaging in business in 
commerce in any capacity for which bonding is required under the 
Act and the regulations without filing and maintaining a reason- 
able bond or its equivalent as required under the Act and the 
regulations. 





1332 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 34 A.D. 1332 


This order shall have the same force and effect as if entered af- 
ter full hearing and shall become effective on the sixth day after 
service upon respondent. 


Copies hereof shall be served upon the parties. 


(No. 16,681) 


In re Farrow Anp Company, Inc. and ALLAN S. Farrow. P&S 
Docket No. 5154. Decided September 2, 1975. 


Consent order 


Respondents have consented to the issuance of a cease and desist order against 
them for violating the Act and regulations in continuing to operate as a 
market agency and dealer while the corporate respondent’s current liabili- 
ties exceeded its current assets. Respondents are ordered to cease and 
desist from so operating. 


Thomas Walsh, for complainant. 
Berton W. O'Bryan, Indianapolis, Ind., for respondents. 


Decision by John G. Liebert, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter referred to as the Act, instituted by a complaint 
filed by the Administrator, Packers and Stockyards Administra- 
tion, United States Department of Agriculture, charging that the 
financial condition of the corporate respondent did not meet the 
financial requirements of the Act, and that the respondents have 
wilfully violated the Act and the regulations issued thereunder (9 
CFR 201.1 et seq.). 


Respondents have filed an answer in which they admit the 
jurisdictional allegations of the complaint, neither admit nor deny 
the remaining allegations, waive oral hearing and further proce- 
dure under the rules of practice (9 CFR 202.1 et seq.), and consent 
to the issuance of a specified order containing findings of fact and 
conclusions based upon the allegations of the complaint, the order 
to become effective on the sixth day after service upon respond- 
ents. Complainant has recommended that the order consented to 
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by the respondents be issued. Complainant has also recommended 
that the corporate respondent not be suspended as a registrant 
under the Act because the respondents have demonstrated that it 
is no longer insolvent. 


FINDINGS OF FACT 


1. (a) Farrow and Company, Inc., herein referred to as the 
corporate respondent, is a corporation with its principal place of 
business located at the Indianapolis Livestock Market, In- 
dianapolis, Indiana, and its business address is 2577 Kentucky 
Ave., Indianapolis, Indiana 46241. 


(b) The corporate respondent, under the direction, control, 
and management of Allan S. Farrow, herein referred to as the in- 
dividual respondent, is, and at all times material herein was: 


(1) Engaged in the business of buying and selling live- 
stock in commerce for its own account and buying livestock in 
commerce on a commission basis; and 


(2) Registered with the Secretary of Agriculture as a 
market agency to buy and as a dealer to buy and sell livestock in 
commerce. 


(c) The individual respondent, whose address is 2577 Ken- 
tucky Ave., Indianapolis, Indiana 46241, is, and at all times ma- 
terial herein was, president, manager, and sole owner of the 
corporate respondent and formulated and controlled the policies, 
practices, and acts of the corporate respondent, including the acts 
and practices referred to herein. 


2. (a) The corporate respondent’s current liabilities, as of April 
30, 1975, exceeded its current assets. As of that date, the cor- 
porate respondent had current liabilities totalling approximately 
$425,626.92, and current assets totalling approximately 
$45,224.39, resulting in an excess of current liabilities over cur- 
rent assets of approximately $380,402.53. 


(b) The corporate respondent’s current liabilities, as of July 
10, 1975, exceeded its current assets. 


3. The corporate respondent, under the direction, control, and 
management of the individual respondent, during the period from 
April 30, 1975 through July 10, 1975, engaged in business as a 
market agency and dealer in commerce notwithstanding that 
during this period the corporate respondent’s current liabilities 
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exceeded its current assets. 


4. Respondents have submitted a financial statement demon- 
strating that the corporate respondent is no longer insolvent. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact No. 2, the 
corporate respondent’s financial condition did not meet the re- 
quirements of the Act (7 U.S.C. 204). 


By reason of the facts set forth in Finding of Fact No. 3, re- 
spondents have wilfully violated section 312(a) of the Act (7 
U.S.C. 213(a)). 


Inasmuch as the respondents have consented to the issuance of 
the order set forth below, have demonstrated that the corporate 
respondent is no longer insolvent, and the complainant has rec- 
ommended that such order be issued, the order will be issued. 


ORDER 


The corporate respondent, its officers, directors, agents, and 


employees, directly or through any corporate or other device, and 
the individual respondent, individually or as an officer, director, 
agent, or employee of the corporate respondent shall cease and 
desist from engaging in business as a market agency or dealer in 
commerce while the corporate respondent’s current liabilities ex- 
ceed its current assets. 


This order shall have the same force and effect as if entered af- 
ter full hearing and shall become effective on the sixth day after 
service upon respondents. 


Copies hereof shall be served upon the parties. 


(No. 16,682) 


In re Jones Brotuers Livestock, Inc.a Corporation, and NEALE R. 
Jones and Stanuey D. Jones, Individuals. P&S Docket No. 
5044. Decided September 8, 1975. 


Consent order — Sanction 
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Respondents have consented to the issuance of the order herein against them for 
violating the Act and regulations as found herein in connection with their 
operations as a dealer under the Act. The individual respondents are sus- 
pended as registrants under the Act for 15 days, and the registration appli- 
cation of the corporate respondent is denied. 


John E. Ford, for complainant. 
Robert A. Bender, Watertown, Wisc., for respondents. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter referred to as the Act, as well as an Order to 
Show Cause, instituted by a Complaint and Order to Show Cause 
filed on November 1, 1974, by the Acting Administrator, Packers 
and Stockyards Administration, United States Department of 
Agriculture, charging that the respondents have wilfully violated 
the Act, and also filed for the purpose of determining whether the 
respondent-applicant should be denied registration under the Act 
and the regulations. 


On November 14, 1974, respondents, through counsel, filed a 
Motion for Extension of Time for Answering. An Order extending 
the time to Answer was filed November 14, 1974. An Answer was 
deemed filed on December 13, 1974. On February 13, 1975, a 
Motion to Assign a Date for Oral Hearing was filed alleging, inter 
alia, that the matter was at issue and ready for oral hearing. The 
Administrative Law Judge scheduled a prehearing conference and 
an oral hearing for June 25, 1975. On June 5, 1975, counsel for 
complainant filed a Request for the issuance of a Subpoena Duces 
Tecum which was later verified by a subsequent Request on the 
same day, and a Subpoena Duces Tecum was issued to Mr. 
William Schwartz on June 5, 1975. 


On June 9, 1975, counsel for respondents filed a ‘‘rough draft”’ 
of certain financial statements with the Hearing Clerk which was 
served on complainant’s counsel by letter of June 10, 1975. 
Among other things, on June 19, 1975, respondents filed an 
Amended Answer consenting to the entry of a designated Order 
and the Administrative Law Judge was informally notified on 
June 19, 1975 that the oral hearing was waived. On June 23, 1975 
a Motion to Cancel the Hearing was filed by complainant’s coun- 
sel and said Motion was granted June 24, 1975. Inasmuch as no 
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further pleadings had been filed in the matter by August 27, 1975, 
the Administrative Law Judge issued a Notice to the Parties to 
Advise her within five days of the status. On September 3, 1975, 
the complainant filed a Recommendation for the entry of a con- 
sent order. On September 5, 1975 the Administrative Law Judge 
received (and which was forwarded to the Hearing Clerk’s office) a 
letter from counsel for respondents stating, inter alia, 


‘“* ** we are simply awaiting the issuance of the suspension order which 
hopefully will be in the immediate future.”’ 


Inasmuch as respondents have filed an Amended Answer in 
which they admit the jurisdictional allegations of the Complaint 
and Order to Show Cause, neither admit nor deny the remaining 
allegations, waive oral hearing and further procedure under the 
Rules of Practice (9 CFR 202.1 et seg.) and consent to the 
issuance of a specified order containing findings of fact and con- 
clusions based upon the allegations of the Complaint and the 
Order to Show Cause, the order to become effective on the sixth 
day after service upon respondents and Complainant has recom- 
mended that the order consented to by the respondents be issued, 
with the exception noted in the ‘‘Conclusions”’ paragraph below, 
said Order shall issue. 


FINDINGS OF FACT 


1. (a) Jones Brothers Livestock, Inc., hereinafter referred to 
as the respondent-applicant, is a corporation with its principal 
place of business located on Route 5, Watertown, Wisconsin 
53094. On March 27, 1974, respondent-applicant filed an applica- 
tion for registration as a dealer under the provisions of the Act 
and the regulations. 


(b) Respondent-applicant is, and at all times material herein 
was, under the direction, control and management of Neale R. 
Jones, its president, and Stanley D. Jones, its secretary-treas- 
urer, the respondent-individuals herein. 


(c) Neale R. Jones and Stanley D. Jones, the respondent-in- 
dividuals herein, are partners, doing business as Jones Brothers 
Livestock, with their principal place of business located on Route 
5, Watertown, Wisconsin 53094. 


(d) The respondent-individuals are and at all times material 
herein were: 


(1) Engaged in the business of buying and selling live- 
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stock in commerce for their own account, and buying livestock in 
commerce on a commission basis; and 


(2) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce. 


2. Respondent-individuals, in commerce, during the period 
from September 11, 1973, to December 3, 1973, in fourteen 
separate transactions as set forth in paragraph II of the Com- 
plaint and Order to Show Cause, purchased livestock on a com- 
mission basis for various persons and, in accounting to said 
persons for such purchases of livestock, issued and submitted to 
them invoices falsely showing arbitrarily increased prices as the 
purchase prices of the livestock and collected from said persons on 
the basis of such arbitrarily increased prices in addition to 
collecting a buying commission and trucking fee and made copies 
of such false and incorrect invoices a part of their accounts and 
records. 


3. Respondent-individuals, in connection with the fourteen 
transactions set forth in paragraph II of the Complaint and Order 
to Show Cause, failed to keep accounts, records and memoranda 
which fully and correctly disclosed all the transactions in their 
business under the Act, including customer invoices which cor- 
rectly disclosed the purchase price of livestock purchased by re- 
spondent-individuals for said customers. 


4. The financial statement filed by the respondent-applicant on 
March 27, 1974, shows that as of January 1, 1974, the respond- 
ent-applicant had current assets in the amount of $16,767.32 and 
current liabilities in the amount of $18,376.79, or an excess of cur- 
rent liabilities over current assets of $1,609.47. 


CONCLUSIONS 


1. By reason of the facts set forth in Finding of Fact 2, the re- 
spondent-individuals have wilfully violated section 312(a) of the 
Act (7 U.S.C. 213(a)). 


2. By reason of the facts set forth in Finding of Fact 3, the re- 
spondent-individuals have wilfully violated section 401 of the Act 
(7 U.S.C. 221). 


3. By reason of the facts set forth in Finding of Fact 4, re- 
spondent-applicant is insolvent within the meaning of the Act (7 
U.S.C. 204). 
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Respondents have consented to the issuance of the order set 
forth below, except that the order consented to by respondents in- 
cluded the provision that ‘‘Respondents . . . shall cease and desist 
from ‘operating as a dealer while their current liabilities exceed 
their current assets;’ ’’. Complainant has recommended that such 
order be issued with the above phrase stricken from the order, in- 
asmuch as such activity was not alleged to have been a violation 
in the Complaint. The Administrative Law Judge concurs in this 
recommendation of complainant. 


ORDER 


Respondent-individuals, Neale R. Jones and Stanley D. Jones, 
their agents and employees, directly or through any corporate de- 
vice, or as officers, directors, agents or employees of the corporate 
applicant, in connection with their livestock operations and as a 
dealer, in commerce, shall cease and desist from: 


1. Issuing invoices, or accounts of purchase, showing false or 
incorrect prices as the purchase prices of livestock purchased on a 
commission basis; and, 


2. Charging or collecting for livestock purchased on commis- 


sion on the basis of false or incorrect prices. 


Respondent-Individuals shall keep accounts, records and 
memoranda which fully and correctly disclose all transactions in- 
volved in their business under the Act including, among other 
things, accounts of purchase showing true and correct purchase 
costs. 


Respondents Neale R. Jones and Stanley D. Jones are 
suspended as registrants under the Act for a period of 15 days. 


Applicant’s application for registration is denied. When appli- 
cant-respondent demonstrates that it is no longer insolvent, 
applicant’s application for registration will be reconsidered in 
light of the circumstances existing at that time. 


The order shall have the same force and effect as if entered after 
full hearing and shall become effective on the sixth day after serv- 
ice thereof upon the respondents. Copies hereof shall be served 
upon the parties. The Rules of Practice (9 CFR 202.5 et seq.) are 
noted for the benefit of the parties. 
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(No. 16,683) 


Wacner Mitts, Inc. v. Paut Spence, Union Stock Yarps Com- 
PANY, INc., and Dr. FLoyp Lee Prater, D.V.M. P&S Docket 
No. 4925. Decided September 12, 1975. 


Contract — failure to establish breach of — Inspection — adequacy of — Ex- 
press warranty — absence of — risk of loss must be borne by the buyer after 
title passes — Dismissal 


Where complainant failed to establish a breach of contract by either respondent 
Union Stock Yards Company or respondent Floyd Lee Prater, and where re- 
spondent Spence was the seller of the animals in issue to complainant as pur- 
chaser and there was no express warranty by Paul Spence as to the health 
of said cattle, and further, in the absence of fraud or concealment or mis- 
representation thereto, complainant must bear the risk of loss after title 
passed. The complaint is therefore dismissed. 


James Maylon, Omaha, Nebraska, for complainant. 
Bruce McCurry, Springfield, MO, for respondent Paul Spence. 
Respondent Union Stock Yards Co., pro se. 
Raymond E. Whiteacre, Springfield, MO, for respondent Prater. 
Michael A. Sanders and John J. Casey, Presiding Officers. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act of 1921, as amended (7 U.S.C. 181 et seq.). In an in- 
formal oral complaint filed on June 5, 1973, and a formal com- 
plaint filed June 28, 1973, complainant alleged in substance that 
it took delivery of 195 head of cattle on April 5, 1973, on three 
contracts for future delivery which had been made on the Chicago 
Mercantile Exchange; that the cattle were delivered at the Union 
Stock Yards, Springfield, Missouri; that the cattle were trucked 
to the feed lot of Leo Timmerman & Sons, Inc., Springfield, 
Nebraska; that upon arrival the cattle were suffering from chronic 
bronchial pneumonia; and that as a result 14 head of cattle died 
and the remaining 181 head of cattle failed to gain their proper 
weight, resulting in damages to the complainant of $25,372.70. 
Subsequently, at the hearing, complainant amended its complaint 
to allege damages in the amount of $13,209.75. 


Copies of the complaint and of the investigation report prepared 
by the Packers and Stockyards Administration and filed in this 
proceeding pursuant to the rules of practice (9 CFR § 202.40), 
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were served on respondent Spence on February 11, 1974, and on 
respondents Union Stock Yards Company, Inc. and Prater on 
February 4, 1974. A copy of the investigation report was served 
on complainant on February 4, 1974. 


Copies of the complaint and investigation report were not 
served upon certain persons which complainant named as re- 
spondents, that is, Barry Scher, Saul Stone and Company, and 
the Chicago Mercantile Exchange, based upon a finding by the 
Packers and Stockyards Administration that its investigation did 
not disclose any activities on their part which make them subject 
to the Packers and Stockyards Act. See9 CFR § 202.3(b). 


Respondents filed answers and requests for an oral hearing. 


An oral hearing was held in Prairie Village, Kansas, on August 
5, and 6, 1974, before Michael A. Sanders of the Office of the Gen- 
eral Counsel of this Department. Complainant was represented by 
James H. Moylan, Esq., of Omaha, Nebraska. Respondent Union 
Stock Yards Company, Inc., appeared pro se by Floyd E. Staf- 
ford, its General Manager; respondent Paul Spence was rep- 
resented by Bruce McCurry, Esq., of Springfield, Missouri; and 
respondent Dr. Floyd Lee Prater was represented by Raymond E. 
Whiteaker, Esq., of Springfield, Missouri. Eight witnesses 
testified at the hearing. Proposed findings of fact and conclusions 
were filed by all parties. 


FINDINGS OF FACT 


(1) Complainant is a corporation with a business address of 
Schuyler, Nebraska. 


(2) Respondent Paul Spence at all times material herein was 
engaged in business as a dealer, buying and selling livestock for 
his own account in commerce, and was so registered with the 
Secretary of Agriculture under the Act. 


(3) Respondent Union Stock Yards Company, Inc., a corpora- 
tion, at all times material herein owned and operated the Union 
Stock Yards, a posted stockyard subject to the provisions of the 
Act, at Springfield, Missouri, which was a delivery point for 
cattle in satisfaction of contracts for future delivery under the 
rules of the Chicago Mercantile Exchange, a designated contract 
market under the Commodity Exchange Act (7 U.S.C. 1 et seq.). 


(4) Respondent Dr. Floyd Lee Prater at all times material here- 
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in was engaged in the practice of veterinary medicine, and also 
was engaged in business as a market agency furnishing stockyard 
services at the Union Stock Yards, at Springfield, Missouri. 


(5) On April 3, 1973, respondent Paul Spence submitted to the 
Chicago Mercantile Exchange a Notice of Intent to Deliver feeder 
steers on three April futures contracts on which he was “‘short,”’ 
and for the purpose of such delivery, trucked 204 feeder steers to 
the Union Stock Yards, Springfield, Missouri, from a pasture 
near Highlandville, Missouri, where he had been keeping them. 


(6) On April 5, 1973, Phil B. McFall, Officer in Charge, St. 
Joseph, Missouri, Office, Market News Branch, Livestock Divi- 
sion, Agricultural Marketing Service, this Department, inspected 
the 204 steers for conformity to specifications for futures con- 
tracts under the rules of the Chicago Mercantile Exchange, and 
the guidelines of his agency for delivery of such animals. Mr. 
McFall rejected several steers because of nasal discharge or dis- 
charge from the eyes, and approved 195 for delivery on the futures 
contracts. Respondent Dr. Floyd Lee Prater inspected the 195 
steers approved by Mr. McFall and issued health certificates on 
them. Respondent Union Stock Yards Company, Inc. by its em- 
ployees weighed the steers. Mr. McFall then locked and placed 
seals on the pens in which the steers were placed and notified the 
Chicago Mercantile Exchange by telephone that the 195 head of 
feeder steers were acceptable. Mr. McFall completed his work at 
about 4:00 p.m. 


(7) The Chicago Mercantile Exchange had assigned Spence’s 
Notice of Intent to Deliver, to complainant, which had chosen to 
accept delivery on three such futures contracts on which it was 
“‘long,’”’ and at 4:52 p.m. the same day that Exchange sent re- 
spondent Union Stock Yards Company, Inc., by telegraph, a 
notice to release the cattle to complainant. 


(8) The 195 cattle were loaded, beginning at about 5:15 p.m. 
the same day, into three trucks arranged-for by complainant’s 
agent. 


(9) The cattle arrived around 4:00 a.m., the next day, April 6, 
1973, at a feed lot near Springfield, Nebraska, at which complain- 
ant had made arrangements for the feeding and care of the cattle. 
Complainant’s agent inspected the cattle and found four to be ill 
and placed them in a pen for treatment. One steer died on April 6, 
1973, one on April 7, 1973, four on April 10, 1973, three on April 
16, 1973, one on April 18, 1973, one on April 23, 1973, two on 
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April 24, 1973, and one each on April 27, May 8, May 29, and 
August 6, 1973, for a total of 17. Three of the dead cattle were 
necropsied and the cause of death was diagnosed as bronchial 
pneumonia. 


(10) On April 14, 1973, two veterinarians inspected the cattle 
and found 18 of the 189 were suffering from respiratory illness. 


(11) At no time prior to the filing of the reparation complaint in 
June, 1973, did complainant or Leo Timmerman & Sons, Inc., the 
feedlot operator, contact respondent Spence concerning the health 
or condition of the cattle. 


(12) The reparation complaint was filed within 90 days of accrual 
of the cause of action alleged therein. 


CONCLUSIONS 


Complainant introduced an affidavit of one of its truck drivers 
that one of the steers appeared sickly at the time of loading on 
April 5, 1973; however, several witnesses testified that they had 
observed the steers earlier that day and noticed no visible sign of 
illness, such as nasal discharge, watery eyes, coughing, or 
lethargy. Also, there was evidence that the animals were exposed 
to severe weather shortly after being transported from Spring- 
field, Missouri to Springfield, Nebraska. 


It is clear that respondent Union Stock Yards Company, Inc. 
had exclusive custody and control of the steers for less than two 
hours after Mr. McFall completed his duties with respect to them. 
Complainant has failed to establish by a preponderance of the 
evidence, any breach by this respondent of a legally-required 
duty. See discussion in Tri-State Stock Yardsv. E. T. Frank, 30 
A.D. 916 (1971) and cases cited therein. 


Complainant contends in substance that respondent Dr. Floyd 
Lee Prater failed to render reasonable stockyard services in his 
capacity as veterinarian inspecting livestock and certifying their 
health, by failing to make an adequate inspection. This respond- 
ent testified at the hearing that he visually inspected the cattle 
two or three at a time, as they passed by him in an alley, and then 
climbed over them and mingled around them in the pens where 
they were placed, looking for visible signs of disease, and saw 
none. This respondent and another veterinarian testified that 
such a visual examination of livestock, where there are no visible 
signs of disease, is sufficient for issuance of a certificate such as 
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the ones issued by respondent Dr. Prater in this instance. 


Dr. Prater’s certificates issued in this instance identified the 
animals, the transaction, and the date, the purpose of the move 
(feeding), and the status of the area from which they were moved 
(‘modified accredited’’ as to TB; “modified certified’’ as to 
Brucellosis); they did not state that tests had been given for TB or 
Brucellosis, or that any other tests had been given, or that 
vaccinations had been given; they stated, “I certify that these 
animals have been inspected under my supervision in accordance 
with State of Missouri and Animal Health Division [Animal and 
Plant Health Inspection Service, this Department] standards 
and found free from signs of infectious, contagious, or communi- 
cable disease, cattle fever, ticks, and screwworm infestations.” 


Complainant has failed to establish by a preponderance of the 
evidence that respondent Prater failed to make an adequate in- 
spection, or any other breach of a legally-required duty by re- 
spondent Prater. See Wallace Sporv. Kansas City Livestock, 32 
A.D. 1937 (1973). 


Complainant contends in substance that respondent Paul 
Spence failed to render a reasonable selling service by filling an 


order with unmerchantable livestock. It is clear, however, that 
Spence had no order to fill, but chose to make delivery as a 
“‘short”’ on three futures contracts; complainant elected to take 
delivery as a “‘long’’ on three such contracts, and the Exchange 
assigned to it Spence’s Notice of Intent to Deliver submitted to 
that Exchange. Thus, Spence was the seller of the animals to 
complainant as purchaser. 


The terms of the contracts, between respondent Spence and 
complainant, were set by the rules of the Exchange on which the 
contracts for future delivery were entered-into by respondent 
Spence and complainant. Those rules included this, ‘‘Title to each 
delivered unit shall pass to the buyer upon such unit being placed 
in the buyer’s holding pen.’’ Rule 1703.D. We take official notice 
of that Rule since it appeared in the records of this Department at 
the times material herein, prior to amendment of the Commodity 
Exchange Act in 1974, 88 Stat. 1389. 


The record contains no evidence of an express warranty by re- 
spondent Spence concerning the health of the cattle nor was there 
any showing by a preponderance of the evidence of fraud, conceal- 
ment, or misrepresentation of health by respondent Spence. 
Absent fraud, misrepresentation, concealment, or an express 
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warranty, once title passed to complainant, it bore the risk of loss. 
See Mergenv. Fliflet & Peterson, 32 A.D. 1458 (1973) and cases 
cited therein. 


Also, the record contains no evidence that respondent Spence 
was contacted by complainant concerning the health and condi- 
tion of the cattle, prior to filing of the reparation complaint in 
June, 1973, two months after they were delivered. Complainant’s 
agents wrote to the futures commission merchant through whom 
complainant had entered into its contracts for future delivery, but 
made no effort to learn who had sold the animals, Spence, and 
contact him. Thus, no rejection or notification of breach was com- 
municated to respondent Spence within a reasonable time as re- 
quired by Section 2-607(3)(a) of the Uniform Commercial Code. 
See Swenson v. Acker, 33 A.D. 583 (1974). 


This decision and order is the same as a decision and order by 
the Secretary of Agriculture, being issued pursuant to delegated 
authority, 7CFR § 2.35, as authorized by Act of April 4, 1940, 54 
Stat. 81, 7 U.S.C. 450c-450g. See also Reorganization Plan No. 2 
of 1953 (5 U.S.C., 1970 Ed., Appendix p. 550). 


On applications for reopening hearings, for rehearings or re- 
arguments of proceedings, or for reconsideration of orders, see 9 
CFR §§ 202.57 and 202.21. 


On complainant’s right to judicial review hereof, see United 
States v. I.C.C., 3837 U.S. 426. 


ORDER 


The complaint is hereby dismissed as to all respondents. 


Copies hereof shall be served on the parties. 


(No. 16,684) 


In re BuNKER Livestock Commission, Inc. P&S Docket No. 5045. 
Decided September 15, 1975. 


Consent order — Sanction 


Respondent has consented to the issuance of the order herein against it for viola- 
tions of the Act and regulations in connection with its operation as a market 
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agency as set forth herein. Respondent is ordered to cease and desist from 
such violations, and respondent is suspended as a registrant under the Act 
for seven (7) days. 


Kenneth Vail, for complainant. 
John J. Duhigg, Albuquerque, N.M., for respondent. 


Decision by William J. Weber, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), instituted by complaint filed on November 5, 1974, by the 
Administrator, Packers and Stockyards Administration, United 
States Department of Agriculture, charging that respondent has 
wilfully violated the Act and the regulations issued thereunder (9 
CFR 201.1 et seq.). 


Respondent has filed an amended answer and a second amended 
answer in which it admits the jurisdictional allegations of the 
complaint, neither admits nor denies the remaining allegations, 
waives oral hearing and further procedure under the Rules of 
Practice (9 CFR 202.1 et seq.), and consents to the issuance of a 
specified order containing findings of fact and conclusions based 
upon the allegations in the complaint, the order to become effec- 
tive on the sixth day after service upon respondent. Complainant 
has recommended that the order consented to by respondent be 
issued, and has further recommended that respondent not be 
suspended beyond the 7 day specified period, inasmuch as re- 
spondent has demonstrated that the deficit in its custodial ac- 
count has been eliminated and that it is no longer insolvent. 


FINDINGS OF FACT 


1. (a) Bunker Livestock Commission, Inc., hereinafter referred 
to as respondent, is a corporation with its principal place of busi- 
ness located at 3333 Second Street, S.W., Albuquerque, New 
Mexico 87102. 


(b) Respondent is, and at all times material herein was: 


(1) Engaged in the business of conducting and operating 
the Bunker Livestock Commission, Inc., stockyard, a posted 
stockyard under the Act, hereinafter referred to as the stockyard; 
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(2) Engaged in the business of selling livestock on a 
commission basis, in commerce, at the stockyard; and 


(3) Registered with the Secretary of Agriculture as a 
market agency to sell livestock in commerce. 


2. (a) Respondent’s current liabilities, as of July 31, 1974, ex- 
ceeded its current assets. As of said date respondent had current 
liabilities totaling $27,107.45 and current assets totaling only 
$7,288.11, resulting in an excess of current liabilities over current 
assets of $19,819.34. 


(b) Respondent’s current liabilities, as of November 5, 1974, 
exceeded its current assets. 


3. Respondent, during the period from March 30, 1974, 
through August 23, 1974, used funds received as proceeds from 
the sale of livestock consigned to it for sale on a commission basis 
for purposes of its own and purposes other than the payment of 
lawful marketing charges and the remittance of net proceeds due 
shippers, thereby endangering the faithful and prompt accounting 
therefor and payment of the portions thereof due the owners or 
consignors of livestock, and failed to maintain properly its ac- 
count in the First National Bank in Albuquerque, Albuquerque, 
New Mexico, in which it deposited shippers’ proceeds, hereinafter 
referred to as the Custodial Account, in that: 


(a) As of April 1, 1974, respondent had a shortage in ship- 
pers’ proceeds in the amount of $28,310.48. As of said date, re- 
spondent had outstanding checks drawn on its Custodial Account 
in the amount of $62,058.69 and had to offset said outstanding 
checks a bank balance of only $33,748.21 and no deposits in 
transit, resulting in said deficiency in shippers’ proceeds in the 
amount of $28,310.48. 


(b) As of April 30, 1974, respondent had a shortage in ship- 
pers’ proceeds in the amount of $83,394.43. As of said date, re- 
spondent had outstanding checks drawn on its Custodial Account 
in the amount of $92,425.47 and had to offset said outstanding 
checks a bank balance of only $9,031.04 and no deposits in 
transit, resulting in said deficiency in shippers’ proceeds in the 
amount of $83,394.43. 


(c) As of June 3, 1974, respondent had a shortage in ship- 
pers’ proceeds in the amount of $37,220.37. As of said date, re- 
spondent had outstanding checks drawn on its Custodial Account 
in the amount of $54,066.61 and had to offset said outstanding 
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checks a bank balance of only $16,846.24 and no deposits in 
transit, resulting in said deficiency in shippers’ proceeds in the 
amount of $37,220.37. 


(d) As of July 1, 1974, respondent had a shortage in ship- 
pers’ proceeds in the amount of $32,248.81. As of said date, re- 
spondent had outstanding checks drawn on its Custodial Account 
in the amount of $46,927.95 and had to offset said outstanding 
checks a bank balance of only $14,679.14 and no deposits in 
transit, resulting in said deficiency in shippers’ proceeds in the 
amount of $32,248.81. 


(e) As of July 31, 1974, respondent had a shortage in ship- 
pers’ proceeds in the amount of $12,038.80. As of said date, re- 
spondent had outstanding checks drawn on its Custodial Account 
in the amount of $25,003.03 and had to offset said outstanding 
checks a bank balance of only $12,964.23 and no deposits in 
transit, resulting in said deficiency of $12,038.80. 


(f) Such deficiencies were due, in part, to respondent’s 
transfer on April 30, 1974, of $60,000.00 of shippers’ proceeds to 
its general bank account. 


4. Respondent, in connection with its operations as a market 
agency, in 15 separate transactions as set forth in paragraph IV of 


the Complaint, sold livestock at the stockyard on a commission 
basis and in purported payment of the net proceeds due the con- 
signors thereof, issued checks which were returned unpaid by the 
bank upon which they were drawn because respondent did not 
have sufficient funds on deposit in the account upon which said 
checks were drawn. 


5. Respondent, on or about the dates and in the connection 
with the transactions referred to in finding of fact 4 above, sold 
livestock at the stockyard on a commission basis and failed to pay 
to the consignors of such livestock by the close of the next busi- 
ness day after the sale thereof, the net proceeds from the sale of 
such livestock. 


CONCLUSIONS 


By reason of the facts contained in finding of fact 2 herein, re- 
spondent’s financial condition does not meet the requirements of 
the Act (7 U.S.C. 204). 


By reason of the facts contained in finding of fact 3 herein, re- 
spondent has wilfully violated sections 307 and 312(a) of the Act 
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(7 U.S.C. 208, 213(a)), and sections 201.40, 201.41 and 201.42 of 
the regulations (9 CFR 201.40, 201.41, 201.42). 


By reason of the facts contained in finding of fact 4 herein, re- 
spondent has wilfully violated sections 304, 307 and 312(a) of the 
Act (7 U.S.C. 205, 208, 213(a)) and section 201.43(a) of the regu- 
lations (9 CFR 201.43(a)). 


By reason of the facts contained in finding of fact 5 herein, re- 
spondent has wilfully violated sections 307 and 312(a) of the Act 
(7 U.S.C. 208, 312(a)) and section 201.43(a) of the regulations (9 
CFR 201.43(a)). 


Inasmuch as respondent has consented to the issuance of the 
following order, and complainant has recommended that such 
order be issued, the order will be issued. 


ORDER 


Respondent Bunker Livestock Commission, Inc., its officers, 
directors, agents and employees, directly or through any cor- 
porate or other device, in connection with its operations as a mar- 
ket agency, shall cease and desist from: 


1. Operating as a market agency while its current liabilities ex- 
ceed its current assets; 


2. Using funds received as proceeds from the sale, in com- 
merce, of livestock handled on a commission basis for purposes of 
its own and for purposes other than the payment of lawful mar- 
keting charges and the remittance of net proceeds to shippers; 


3. Failing to maintain its custodial account for shippers’ pro- 
ceeds in conformity with the provisions of section 201.42 of the 
regulations (9 CFR 201.42); 


4. Issuing checks to consignors in payment of the net proceeds 
due from the sale of livestock sold on a commission basis without 
having and maintaining sufficient funds on deposit in the bank 
account upon which they are drawn to pay such checks; and 


5. Failing to remit to consignors, when due, the net proceeds 
due from the sale of livestock sold on a commission basis. 


Respondent is suspended as a registrant under the Act for a 
period of 7 days. 


Such order shall have the same force and effect as if entered af- 
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ter full hearing and shall become effective on the sixth day after 
service upon the Respondent. 


(No. 16,685) 


In re Bitty A. Cannon. P&S Docket No. 5127. Decided Septem- 
ber 22, 1975. 


Bonding requirements — failure to comply with 


Where respondent violated the Act and regulations in failing to comply with the 
bonding requirements thereunder, respondent is ordered to cease and desist 
from said violation. 


Dennis Strawderman, for complainant. 
Respondent pro se. 


Decision by Victor W. Palmer, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter called the Act. It was instituted by a complaint 
filed by the Administrator, Packers and Stockyards Administra- 
tion, United States Department of Agriculture. The complaint 
alleges that respondent wilfully violated section 312(a) of the Act 
(7 U.S.C. 213(a)) and sections 201.29 and 201.30 of the regula- 
tions (9 CFR 201.29 and 201.30). 


Copies of the complaint and the Rules of Practice governing 
proceedings under the Act were served upon respondent by the 
Hearing Clerk by certified mail. 


Respondent was informed in the letter of service that an answer 
should be filed within twenty (20) days, and that failure to answer 
denying the allegations in the complaint and requesting an oral 
hearing would constitute admission of such allegations and waiver 
of such hearing. On or about April 30, 1975, respondent filed with 
the Packers and Stockyards Administration a fully executed 
bond, dated April 16, 1975. Since, respondent is now in compli- 
ance with the Act, complainant has recommended that the 
suspension originally requested be withdrawn. 
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Accordingly , the material facts alleged in the complaint, which 
are admitted by respondent’s failure to file an answer, are adopted 
and set forth herein as the Findings of Fact. 


This Decision and Order, therefore, are issued pursuant to sec- 
tion 202.9(c) of the Rules of Practice, as amended (9 CFR 202.9(c) 
as amended). 


FINDINGS OF FACT 


1. (a) Billy A. Cannon, hereinafter referred to as respondent, is 
an individual whose address is 803 West Ash Street, Perry, 
Florida 32347. 


(b) Respondent is, and at all times material herein was: 


(1) Engaged in the business of buying livestock in com- 
merce for his own account and buying livestock on a commission 
basis; and 


(2) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce and as a market 
agency to buy livestock on a commission basis in commerce. 


2. The surety bond which respondent maintained to secure the 
performance of his livestock obligations under the Act was ter- 
minated on October 24, 1974. Respondent was notified by cer- 
tified mail on or about October 16, 1974, that if he continued his 
livestock operations without bond coverage or its equivalent as 
required under the Act and regulations, he would be in violation of 
section 312(a) of the Act and sections 201.29 and 201.30 of the 
regulations promulgated thereunder. Notwithstanding such 
notice, respondent has engaged in the business of a dealer buying 
and selling livestock in commerce without filing and maintaining 
a reasonable bond or its equivalent, as required under the Act and 
the regulations. 


CONCLUSIONS 


By reason of the facts alleged in paragraph 2 herein, respondent 
has wilfully violated section 312(a) of the Act (7 U.S.C. 213(a)), 
and sections 201.29 and 201.30 of the regulations (9 CFR 201.29, 
201.30). 


ORDER 


Respondent shall cease and desist from engaging in business in 
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commerce in any capacity for which bonding is required under the 
Act and the regulations without filing and maintaining a reason- 
able bond or its equivalent, as required by the Act and the regula- 
tions. 


This order shall become effective from the sixth day after the 
Decision and Order becomes final.* Pursuant to the amended 
Rules of Practice governing proceedings under the Packers and 
Stockyards Act, this Decision and Order shall become final, with- 
out further proceedings, thirty-five (35) days after service hereof 
UNLESS appealed to the Secretary by a party hereto within 30 
days after service, as provided in section 202.16 and 202.18 of the 
Rules of Practice as amended. 


Copies hereof shall be served upon the parties. 


(No. 16,686) 


In re LEE BreiTsprecHER. P&S Docket No. 5121. Decided August 
23, 1975. 


Checks or drafts — insufficient funds — Insolvency — current liabilities ex- 
ceeding current assets — Failure to pay promptly and in full — Sanction 


Where respondent violated the Act and regulations in connection with his opera- 
tions as a dealer under the Act as found herein, respondent is suspended as 
a registrant under the Act for 10 days, and thereafter until he demonstrates 
that he is no longer insolvent. 


Rodney J. Streff, for complainant. 
Respondent pro se. 


Decision by William J. Weber, Administrative Law Judge. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 
This is a disciplinary proceeding under the Packers and Stock- 


yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter called the Act. It was instituted by a complaint 


* The Decision and Order became final September 22, 1975. — Ed. 
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filed by the Administrator, Packers and Stockyards Administra- 
tion, United States Department of Agriculture. The Complaint 
alleges that respondent’s financial condition does not meet the re- 
quirements of the Act (7 U.S.C. 204) and that respondent wilfully 
violated section 312(a) of the Act (7 U.S.C. 213(a)) and section 
201.43(b) of the regulations (9 CFR 201.43(b)). 


Copies of the complaint and the Rules of Practice governing 
proceedings under the Act were served upon respondent by the 
Hearing Clerk by certified mail. 


Respondent was informed in the letter of service that an answer 
should be filed within 20 days, and that failure to answer denying 
the allegations in the complaint and requesting an oral hearing 
would constitute admission of such allegations and waiver of such . 
hearing. 


Accordingly, the material facts alleged in the complaint, which 
are admitted by Respondent’s failure to file an answer, are 
adopted and set forth herein as the findings of fact. 


This Decision and Order, therefore, is issued pursuant to sec- 
tion 202.9(c) of the Rules of Practice (9 CFR 202.9(c)). 


FINDINGS OF FACT 


1. (a) Lee E. Breitsprecher, hereinafter referred to as the re- 
spondent, is an individual d/b/a Lewiston Livestock Market 
whose principal place of business is located at Lewiston, Min- 
nesota 55952. 


(b) Respondent, at all times material herein, was: 


(1) Engaged in the business of buying and selling live- 
stock in commerce for his own account and selling livestock in 
commerce on a commission basis; and 


(2) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce and as a market 
agency to sell livestock in commerce on a commission basis. 


2. (a) Respondent’s current liabilities as of January 15, 1975, 
exceeded his current assets. As of January 15, 1975, respondent 
had current liabilities totaling $81,891.46 and current assets 
totaling $1,100.01, resulting in an excess of current liabilities over 
current assets of $80,791.45. 


(b) Respondent’s current liabilities presently exceed his cur- 
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rent assets. 


3. (a) Respondent, in connection with his operations as a 
dealer, on or about the dates and in the transactions set forth be- 
low, purchased livestock in commerce, and in purported payment 
therefor, issued checks which were returned unpaid by the bank 
upon which they were drawn because respondent did not have 
sufficient funds on deposit in the account upon which such checks 
were drawn. 


Date of Date of No. of Amount Purchased 
Purchase Check Head of Check From 
12/9/74 12/9/74 1 $ 135.20 Donald Sorenson 
12/14/74 12/14/74 8 199.40 Car! Brandau 
12/19/74 12/19/74 6 1,200.00 Norman Geise 
12/19/74 12/19/74 11 2,043.00 Frank Durgin 
12/19/74 12/19/74 a 24.00 Don Dammen 


(b) Respondent, in connection with his operations as a deal- 
er, on or about the dates and in the transactions set forth in sub- 
paragraph (a) above, purchased livestock in commerce and failed 
to pay, when due, the full purchase price of such livestock. 


(c) As of January 14, 1975, there remained unpaid by the re- 
spondent a total of $3,596.60 for the livestock set forth in sub- 
paragraph (a) above. 


CONCLUSIONS 


By reason of the facts found in Findings of Fact 2 herein, re- 
spondent’s financial condition does not meet the requirements of 
the Act (7 U.S.C. 204). 


By reason of the facts found in Findings of Fact 3 herein, re- 
spondent has wilfully violated section 312(a) of the Act (7 U.S.C. 
213(a)) and section 201.43(b) of the regulations (9 CFR 201.43(b)). 


ORDER 


Respondent, his agents and employees, directly or through any 
corporate or other device, in connection with his operations under 
the Act, shall cease and desist from: 


1. Issuing checks or drafts in payment for livestock purchased 
in commerce without having and maintaining sufficient funds, to 
pay such checks or drafts, on deposit in the bank account from 
which such checks or drafts are to be paid; and 
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2. Failing to pay, when due, the full purchase price of livestock 
purchased in commerce. 


Respondent is suspended as a registrant under the Act for a 
period of ten (10) days and thereafter until he demonstrates that 
he is no longer insolvent. When respondent demonstrates that he 
is no longer insolvent, a supplemental order will be issued in this 
proceeding terminating this suspension after the expiration of the 
ten (10) day period. 


This order shall be effective from the sixth day after the Deci- 
sion and Order becomes final. Copies hereof shall be served upon 
the parties. 


Pursuant to the Rules of Practice governing procedures under 
the Packers and Stockyards Act, this Decision and Order shall 
become final* without further proceedings 35 days after service 
hereof, UNLESS appealed to the Secretary by a party hereto 
within 30 days after service, as provided in sections 202.16 and 
202.18 of the Rules of Practice. 


(No. 16,687) 


In re Ivan H. Leur. P&S Docket No. 5117. Decided August 23, 
1975. 


Accounts and records — incomplete or incorrect — Insolvency — Issuance of 
insufficient funds checks or drafts — Failure to pay promptly and in full — 
Sanction 


Where respondent violated the Act and regulations in connection with his opera- 
tions as a dealer under the Act as found herein, respondent is suspended as 
a registrant under the Act for 30 days and thereafter until he demonstrates 
that he is no longer insolvent. 


Dennis Strawderman, for complainant. 
Respondent pro se. 


Decision by John G. Liebert, Administrative Law Judge. 


DECISION AND ORDER 


* The Decision and order became final August 23, 1975. — Ed. 
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PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter called the Act. It was instituted by a Complaint 
filed by the Administrator, Packers and Stockyards Administra- 
tion, United States Department of Agriculture. The Complaint 
alleges that respondent’s financial condition does not meet the re- 
quirements of the Act and that respondent has wilfully violated 
section 221 and 312(a) of the Act (7 U.S.C. 204 and 213(a)) and 
section 201.43(b) of the regulations (9 CFR 201.43(b)). 


Copies of the Complaint and the Rules of Practice governing 
proceedings under the Act were served upon respondent by the 
Hearing Clerk by certified mail. 


Respondent was informed in the letter of service that an answer 
should be filed within twenty (20) days, and that failure to answer 
denying the allegations in the Complaint and requesting an oral 
hearing would constitute admission of such allegations and waiver 
of such hearing. 


Accordingly, the material facts alleged in the Complaint, which 
are admitted by respondent’s failure to file an answer, are adopted 


and set forth herein as the Findings of Fact. 


This Decision and Order, therefore, are issued pursuant. to sec- 
tion 202.9(c) of the Rules of Practice, as amended (9 CFR 202.9(c) 
as amended). 


FINDINGS OF FACT 


1. (a) Ivan H. Lehr, hereinafter referred to as the respondent, 
is an individual whose address is Wishek, North Dakota 58495. 


(b) Respondent, at all times material herein, was: 


(1) Engaged in the business of buying and selling live- 
stock in commerce for his own account; and 


(2) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce. 


2. (a) Respondent’s current liabilities as of January 20, 1975, 
exceeded his current assets. As of January 20, 1975, respondent 
had current liabilities totaling $21,746.51 and current assets 
totaling $18,904.37, resulting in an excess of current liabilities 
over current assets of $2,842.14. 
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(b) Respondent, during the aforementioned period of in- 
solvency engaged in business as a dealer in commerce, notwith- 
standing the fact that during said period respondent’s current 
liabilities exceeded his current assets. 


(c) Respondent's current liabilities presently exceed his cur- 
rent assets. 


3. Respondent, in connection with his operations as a dealer, 
on or about the dates and in the transactions set forth below, 
purchased livestock in commerce, and in purported payment 
therefor, issued checks which were returned unpaid by the bank 
upon which they were drawn because respondent did not have 
sufficient funds on deposit in the accounts upon which such 
checks were drawn. 


Date Number Amount 
of of Head of 
Purchase Purchased Payee Check 
1/3/75 11 cattle Linton Livestock Sales, Inc. $1,553.58 
12/13/74 6 cattle Linton Livestock Sales, Inc. 897.79 
12/13/74 65 cattle Linton Livestock Sales, Inc. 5,178.97 
12/13/74 10 cattle Linton Livestock Sales, Inc. 1,179.96 
and 
16 hogs 
12/16/74 31 hogs Edgeley Livestock Sales, Inc. 2,877.16 
1/6/75 16 cattle Edgeley Livestock Sales, Inc. 2,781.62 
and 
8 hogs 
1/6/75 34 cattle Edgeley Livestock Sales, Inc. 2,943.54 


4. (a) Respondent in connection with his operations as a deal- 
er, on or about the dates and in the transactions set forth in para- 
graph 3 above, purchased livestock in commerce, and failed to 
pay, when due, the full purchase price for such livestock. 


(b) As of January 20, 1975, there remained unpaid by re- 
spondent a total of $19,243.13 for said livestock. 


5. Respondent, during the period of December 9, 1974, through 
January 20, 1975, in connection with his business as a dealer sub- 
ject to the Act, failed to keep accounts, records, and memoranda 
which fully and correctly disclosed all transactions involved in his 
business. Respondent, during said period, failed to keep and 
maintain: (1) general ledger of accounts, (2) a cash disbursements 
and cash receipts journal and (3) maintain all invoices showing 
purchases and sales. 
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CONCLUSIONS 


By reason of the facts alleged in Paragraph 2 herein, respond- 
ent’s financial condition does not meet the requirements of the 
Act (7 U.S.C. 204). 


By reason of the facts alleged in Paragraphs 3 and 4 herein, re- 
spondent has wilfully violated section 312(a) of the Act (7 U.S.C. 
213(a)) and section 201.43(b) of the regulations (9 CFR 201.43(b)). 


By reason of the facts alleged in Paragraph 5 herein, respondent 
has violated section 401 of the Act (7 U.S.C. 221). 


ORDER 


Respondent, in connection with his operations as a dealer in 
commerce under the Act, shall cease and desist from: 


(1) Operating while his current liabilities exceed his current 
assets; 


(2) From issuing checks or drafts in payment for livestock pur- 
chased in commerce without having and maintaining sufficient 
funds, to pay such checks or drafts, on deposit in the bank ac- 
counts from which such checks or drafts are to be paid; and 


(3) Failing to pay, when due, the full purchase price of live- 
stock purchased in commerce. 


Respondent shall keep accounts, records, and memoranda 
which will fully and correctly disclose all transactions involved in 
his business as a dealer subject to the Act including a general 
ledger, a cash receipts journal, a cash disbursements journal, and 
retain all of his purchase and sales invoices. 


Respondent is suspended as a registrant under the Act for a 
period of thirty (30) days and thereafter until he demonstrates 
that he is no longer insolvent. When respondent demonstrates 
that he is no longer insolvent, a Supplemental Order will be issued 
in this proceeding terminating this suspension after the expiration 
of the thirty (30) day period. 


This order shall become effective from the sixth day after the 
Decision and Order becomes final. * Pursuant to the amended 
Rules of Practice governing proceedings under the Packers and 
Stockyards Act, this Decision and Order shall become final, with- 


* The Decision and Order became final August 23, 1975. — Ed. 
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out further proceedings, thirty-five (35) days after service hereof 
UNLESS appealed to the Secretary by a party hereto within 30 
days after service, as provided in section 202.16 and 201.18 of the 
Rules of Practice as amended. 


Copies hereof shall be served upon the parties. 


(No. 16,688) 


In re City Foops, Inc. P&S Docket No. 5119. Decided August 26, 
1975. 


Consent order 


Respondent has consented to the issuance of a cease and desist order against it 
for violation of the Act and regulations in failing to comply with the terms 
of contract or agreement in connection with its operations as a packer under 
the Act. Respondent is ordered to cease and desist from such violation. 


Thomas M. Walsh, for complainant. 
Maurice P. Kaizes, Chicago, Ill., for respondent. 


Decision by Dorothea A. Baker, Administrative Law Judge. 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter referred to as the Act, instituted by a Complaint 
and Notice of Hearing filed by the Administrator, Packers and 
Stockyards Administration, United States Department of Agri- 
culture, charging that the respondent has violated the Act and the 
regulations issued thereunder (9 CFR 201.1 et seq.). 


Respondent has filed an answer in which it: 


1. Admits the jurisdictional facts alleged in paragraph I of the 
Complaint and Notice of Hearing and further admits that the 
Secretary of Agriculture has jurisdiction in this matter; 


2. Neither admits nor denies the remaining allegations con- 
tained in the Complaint and Notice of Hearing; 


3. Waives oral hearing and further procedure under the Rules 
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of Practice (9 CFR 202.1 et seq.); and 
4. Consents to the issuance of a specified order, set forth below. 


Complainant has recommended that the order consented to by 
respondent be issued. 


FINDINGS OF FACT 


1. City Foods, Inc., herein referred to as the respondent, is a 
corporation with its principal place of business located at Chicago, 
Illinois, and its mailing address is 4230 South Racine, Chicago, 
Illinois 60609. 


2. Respondent is, and at all times material herein was, engaged 
in the business of manufacturing and preparing meats and meat 
food products for sale or shipment in commerce. 


3. Respondent is, and at all times material herein was, a packer 
within the meaning and subject to the provisions of the Act. 


CONCLUSIONS 


Section 202.5(b) of the Rules of Practice governing proceedings 
under the Act provides: 
202.5 Stipulations and consent orders . . . (b) Consent order. 


At any time after the issuance of the moving paper and prior to the hearing 
in any proceeding, the Secretary, in his discretion, may allow the respond- 
ent to consent to an order. In so consenting, the respondent must submit, 
for filing in the record, a stipulation or statement in which he admits at 
least those facts necessary to the Secretary’s jurisdiction and agrees that 
an order may be entered against him. Upon a record composed of the com- 
plaint and the stipulation or agreement consenting to the order, the Judge 
may enter the order consented to by the respondent, which shall have the 
same force and effect as an order made after oral hearing. 


The facts admitted by respondent and set forth in the Findings 
of Fact are sufficient to subject it to the jurisdiction of the Secre- 
tary of Agriculture. 


Inasmuch as the respondent has consented to the issuance of 
the order set forth below and complainant has recommended that 
such order be issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from failing and refusing to 





1360 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 34 A.D. 1360 


comply with the terms of contracts or agreements entered into in 
the course of its business as a packer with respect to the purchase 
or sale of meat or meat food products in commerce. 


Such order shall have the same force and effect as if entered af- 
ter full hearing and shall be effective on the first day after service 
upon respondent. 


Copies hereof shall be served upon the parties. 


(No. 16,689) 


In re James R. McCautey, James C. McCautey, and CuHar.es R. 
McCau ey. P&S Docket No. 5080. Decided August 26, 1975. 


Consent order — Sanction 


Respondents have consented to the issuance of the order herein against them for 
violating the Act and regulations in connection with their operations as a 
market agency and dealer with respect to the issuance of insufficient funds 
checks or drafts, their custodial account and failure to remit net proceeds as 
found herein. Respondents are suspended as registrants under the Act for 14 
days. 


Thomas Walsh, for complainant. 
George D. Wagstaff, Topeka, Kansas, for respondents. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter referred to as the Act, instituted by a Complaint 
filed by the Administrator, Packers and Stockyards Administra- 
tion, United States Department of Agriculture, charging that the 
respondents have wilfully violated the provisions of the Act and 
the regulations promulgated thereunder by the Secretary of Agri- 
culture (9 CFR 201.1 et seq.). 


Respondents have filed an answer in which they admit the 
jurisdictional allegations of the Complaint, neither admit nor 
deny the remaining allegations, waive oral hearing and further 
procedure under the Rules of Practice (9 CFR 202.1 et seq.), and 
consent to the issuance of a specified order containing findings of 
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fact and conclusions based upon the allegations of the Complaint, 
the order to be effective on the sixth day after service upon re- 
spondents. Complainant has recommended that the order con- 
sented to by respondents be issued. 


FINDINGS OF FACT 


1. (a) James R. McCauley, James C. McCauley, and Charles 
R. McCauley, herein referred to as the respondents, are partners, 
who at all times material herein were doing business as Flint Hills 
Livestock Auction, with their principal place of business located 
at Eskridge, Kansas 66423, and whose mailing address is Box 
277, Eskridge, Kansas 66423. 


(b) Respondents, at all times material herein, were: 


(1) Engaged in the business of conducting and operating 
the Flint Hills Livestock Auction stockyard, posted under and 
subject to the provisions of the Act, hereinafter referred to as the 
stockyard; 


(2) Engaged in the business of selling livestock on a 
commission basis at the stockyard and buying and selling live- 


stock in commerce for their own account; and 


(3) Registered with the Secretary of Agriculture as a 
market agency to sell and as a dealer to buy and sell livestock in 
commerce. 


2. Respondents, during the period from April 1, 1974 through 
August 5, 1974, failed to maintain properly their Custodial Ac- 
count for Shippers’ Proceeds, hereinafter referred to as the 
custodial account, thereby endangering the faithful and prompt 
accounting therefor and the payment of the portions thereof due 
the owners or consignors of livestock, in that: 


(a) As of April 1, 1974, respondents had outstanding checks 
drawn on their custodial account in the amount of $4,911.73, and 
had, to offset such checks, cash in their custodial account in the 
amount of $4,142.78, no deposits in transit, and no current 
proceeds receivable, resulting in a deficiency of $768.95 in funds 
available to pay shippers’ proceeds. 


(b) As of May 1, 1974, respondents had outstanding checks 
drawn on their custodial account in the amount of $2,644.42, and 
had, to offset such checks, cash in their custodial account in the 
amount of $1,828.55, no deposits in transit, and no current pro- 
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ceeds receivable, resulting in a deficiency of $815.87 in funds 
available to pay shippers’ proceeds. 


(c) As of June 3, 1974, respondents had outstanding checks 
drawn on their custodial account in the amount of $6,102.86, and 
had, to offset such checks, cash in their custodial account in the 
amount of $5,136.91, no deposits in transit, and no current 
proceeds receivable, resulting in a deficiency of $965.95 in funds 
available to pay shippers’ proceeds. 


(d) As of July 3, 1974, respondents had outstanding checks 
drawn on their custodial account in the amount of $1,118.35, and 
had, to offset such checks, cash in their custodial account in the 
amount of $164.05, no deposits in transit, and no current proceeds 
receivable, resulting in a deficiency of $954.30 in funds available 
to pay shippers’ proceeds. 


(e) As of July 31, 1974, respondents had outstanding checks 
drawn on their custodial account in the amount of $1,122.57, and 
had, to offset such checks, cash in their custodial account in the 
amount of $194.10, no deposits in transit, and no current proceeds 
receivable, resulting in a deficiency of $928.47 in funds available 
to pay shippers’ proceeds. 


(f) As of August 5, 1974, respondents had outstanding 
checks drawn on their custodial account in the amount of $998.92, 
and had, to offset such checks, cash in their custodial account in 
the amount of $70.45, no deposits in transit, and no current pro- 
ceeds receivable, resulting in a deficiency of $928.47 in funds 
available to pay shippers’ proceeds. 


(g) Such deficiencies were due, in part, to respondents’ fail- 
ure to deposit in their custodial account, within the time 
prescribed by the regulations, an amount equal to the market 
support purchases made by the respondents and an amount equal 
to the proceeds receivable from sales of consigned livestock. 


3. Respondents, in connection with their operations as a mar- 
ket agency in commerce, on or about the dates and in the transac- 
tions specified in paragraph III of the Complaint, sold livestock at 
the stockyard on a commission basis and in purported payment of 
the net proceeds due the owners or consignors thereof, issued 
checks which were returned unpaid by the bank upon which they 
were drawn because respondents did not have sufficient funds on 
deposit in the account upon which such checks were drawn. 


4. (a) Respondents, on or about the dates and in the transac- 
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tions specified in paragraph III of the Complaint, sold livestock at 
the stockyard on a commission basis and failed to remit to the 
owners or consignors, when due, the net proceeds received from 
the sale of their livestock. 


(b) As of January 17, 1975, there remained unpaid to the 
owners or consignors of livestock net proceeds in the amount of 
$995.81. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact No. 2, re- 
spondents have wilfully violated sections 304, 307, 312(a) of the 
Act (7 U.S.C. 205, 208, and 213(a)), and section 201.42 of the 
regulations (9 CFR 201.42). 


By reason of the facts set forth in Finding of Fact No. 3, re- 
spondents have wilfully violated sections 304, 307, and 312(a) of 
the Act (7 U.S.C. 205, 208, 213(a)). 


By reason of the facts set forth in Finding of Fact No. 4, re- 
spondents have wilfully violated sections 304, 307, and 312(a) of 
the Act (7 U.S.C. 205, 208, 213(a)), and section 201.43(a) of the 
regulations (9 CFR 201.43(a)). 


Inasmuch as respondents have consented to the issuance of the 
order set forth below and the complainant has recommended that 
this order be issued, the order will be issued. 


ORDER 


Respondents shall cease and desist from: 


1. Failing to deposit in their Custodial Account for Shippers’ 
Proceeds within the time prescribed by section 201.42(c) of the 
regulations (9 CFR 201.42(c)), an amount equal to the proceeds 
receivable from the sale of consigned livestock and an amount 
equal to the market support purchases made by the respondents. 


2. Failing to otherwise maintain their Custodial Account for 
Shippers’ Proceeds in conformity with the provisions of section 
201.42 of the regulations (9 CFR 201.42). 


3. Issuing checks to owners or consignors in payment of the net 
proceeds due from the sale of their livestock without having and 
maintaining sufficient funds on deposit in the account upon which 
they are drawn to pay such checks; and 
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4. Failing to remit to the owners or consignors, when due, the 
net proceeds derived from the sale of their livestock. 


Respondents are suspended as registrants under the Act for a 
period of 14 days and thereafter until the respondents demon- 
strate that the deficit in their Custodial Account for Shippers’ 
Proceeds has been eliminated. When respondents demonstrate 
that the deficit in their Custodial Account for Shippers’ Proceeds 
has been eliminated, a supplemental order will be issued in this 
proceeding terminating the suspension after the expiration of the 
14-day period. 


This order shall have the same force and effect as if entered af- 
ter full hearing and shall be effective on the sixth day after service 
upon respondents. 


Copies hereof shall be served upon the parties. 


(No. 16,690) 


In re VERNON CALHOUN Packinc Co., Inc. P&S Docket No. 4955. 
Decided August 26, 1975. 


Consent order 


Respondent has consented to the issuance of the order herein against it for viola- 
tions of the Act and regulations in the giving of money payments in connec- 
tion with its operations as a packer under the Act as found herein. Respond- 
ent is ordered to cease and desist from such violations. 


Dennis Strawderman, for complainant. 
John O. Davis, Palestine, TX, for respondent. 


Decision by William J. Weber, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter referred to as the Act, instituted by Complaint 
and Notice of Hearing filed on May 9, 1974, by the Administrator, 
Packers and Stockyards Administration, United States Depart- 
ment of Agriculture, charging that respondent has violated the 
Act. 
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Respondent Vernon Calhoun Packing Co., Inc., has filed an an- 
swer in which it: 

1. Admits the jurisdictional facts alleged in paragraph 1 of the 
Complaint and Notice of Hearing and further admits that the 
Secretary has jurisdiction in this matter; 


2. Neither admits nor denies the remaining allegations con- 
tained in the Complaint and Notice of Hearing; 


3. Waives oral hearing, further procedure under the rules of 
practice, and the inclusion in the final order of the Secretary of 
Agriculture of any findings of fact other than those jurisdictional 
facts set forth in paragraph 1 of the Complaint and Notice of 
Hearing; and 


4. Consents to the entry of a specific order under section 203(b) 
of the Act (7 U.S.C. 193(b)), as follows, the provisions of which 
are to be promulgated under the Act and are not to be construed 
to apply to any activities other than those subject to the Act. 


Complainant has recommended that the Order consented to by 
respondent be issued. 


FINDINGS OF FACT 


(a) Vernon Calhoun Packing Co., Inc., hereinafter referred to 
as the respondent, is a corporation whose office and principal 
place of business is located in Palestine, Texas 75801, P.O. Box 
709. 


(b) Respondent is now and at all times material herein was, en- 
gaged in the business of buying livestock in commerce for pur- 
poses of slaughter, and of manufacturing and preparing meats 
and meat food products for sale and shipment in commerce. 


(c) Respondent is now and at all times material herein was, a 
packer within the meaning and subject to the provisions of the 
Act. 


CONCLUSIONS 


Section 202.5(b) of the Rules of Practice governing proceedings 
under the Act provides: 


202.5(b) Stipulations and Consent Orders. . .(b) Consent Order. At any 
time after the issuance of the moving paper and prior to the hearing in the 
proceeding, the Secretary, in his discretion, may allow the respondent to 
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consent to an order. In so consenting, the respondent must submit, for 

filing in the record, a stipulation or statement in which he admits at least 

those facts necessary to the Secretary's jurisdction and agrees that an 
order may be entered against him. 

Upon a record composed of the complaint and the stipulation or 
agreement consenting to the order, the judge may enter the order 
consented to by respondent, which shall have the same force and 
effect as an order made after oral hearing. 


The facts admitted by respondent as set forth in the Findings of 
Fact are sufficient to subject it to the jurisdiction of the Secretary 
of Agriculture. 


Inasmuch as respondent has consented to the issuance of the 
Order set forth below and complainant has recommended that 
such order be issued, the order will be issued. 


ORDER 


Respondent, Vernon Calhoun Packing Co., Inc., its officers, 
employees, and agents in connection with sales of meat and meat 
food products in commerce, shall not make payments of money, 
as a means of acquiring, maintaining or expanding an account 
with the customers, to an employee, officer, director or agent of 
the customer or to any third person designated by any such em- 
ployee, officer, director, or agent of the customer (except to a 
legitimate broker for lawful brokerage services rendered). 


The Order shall become effective on the first day after service 
thereof upon respondent. 


Copies hereof shall be served upon the parties. 


(No. 16,691) 
In re Jay Lunot. P&S Docket No. 5093. Decided August 29, 1975. 


Accounts and records — failure to properly keep — Financial requirements — 
failure to meet — Failure to pay when due — Sanction 


Where respondent violated the Act and regulations in connection with his opera- 
tions as a dealer under the Act with respect to the keeping of accounts and 
records, failing to meet the financial requirements of the Act and failing to 
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pay when due as found herein, respondent is suspended as a registrant un- 
der the Act for 60 days and thereafter until he demonstrates that he is no 
longer insolvent. 


Dennis Strawderman, for complainant. 
Leonard E. Andera, Chamberlain, S.D., for respondent. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter called the Act. It was instituted by a Complaint 
filed February 3, 1975, by the Administrator, Packers and Stock- 
yards Administration, United States Department of Agriculture. 
The Complaint alleges that respondent wilfully violated section 
312(a) of the Act (7 U.S.C. 213(a)) and section 201.43(b) of the 
regulations (9 CFR 201.43(b)). 


Copies of the Complaint and the Rules of Practice governing 
proceedings under the Act were served upon respondent by the 
Hearing Clerk by certified mail. 


Respondent was informed in the letter of service that an An- 
swer should be filed within 20 days, and that failure to answer 
denying the allegations in the Complaint and requesting an oral 
hearing would constitute admission of such allegations and waiver 
of such hearing. Respondent failed to file an answer within the 
time prescribed. 


On March 26, 1975, attorney for Complainant moved for Adop- 
tion of a Proposed Decision in the above-entitled proceeding. On 
April 30, 1975 the Administrative Law Judge filed with the 
Hearing Clerk a Decision and Order Upon Admission of Facts by 
Reason of Default. Prior to the service thereof counsel for Re- 
spondent filed a letter dated April 25, 1975 entering his appear- 
ance; setting forth certain factual data; and, requesting “‘an op- 
portunity to show in good faith”’ certain actions of the Respond- 
ent. Such opportunity was afforded Respondent by the Judge’s 
Ruling on Respondent’s Objections to Complainant’s Motion for 
Adoption of Proposed Decision filed May 9, 1975. Respondent has 
filed no response. 


On May 19, 1975, Complainant moved for Entry of Default 
Judgment Without Further Proceedings. This Motion was served 
upon Respondent who, pursuant to an Order to Show Cause, was 
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given until June 24, 1975 within which to file a response. The time 
having elapsed and no response having been filed, Complainant’s 
Motion for Entry of Default Judgment Without Further Pro- 
ceedings is hereby granted. 


Accordingly, the material facts alleged in the Complaint, which 
are admitted by Respondent’s failure to file an Answer, are 
adopted and set forth herein as the Findings of Fact. 


This Decision and Order, therefore, is issued pursuant to sec- 
tion 202.9(c) of the Rules of Practice, as amended (9 CFR 202.9(c) 
as amended). 


FINDINGS OF FACT 


1. (a) Jay Lundt, hereinafter referred to as the respondent, is 
an individual whose address is 206 East Lake View, Chamberlain, 
South Dakota 57325. 


(b) Respondent, at all times material herein, was: 


(1) Engaged in the business of buying and selling live- 
stock in commerce for his own account; and 


(2) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce. 


2. (a) Respondent’s current liabilities as of March 31, 1974, 
and September 30, 1974, exceeded his current assets. As of March 
31, 1974, respondent had current liabilities totaling $788,017.52 
and current assets totaling $738,686.64 resulting in an excess of 
current liabilities over current assets of $49,330.88. As of Septem- 
ber 30, 1974, respondent had current liabilities totaling 
$490 235.15 and current assets totaling $353,281.84, resulting in 
an excess of current liabilities over current assets of $136,953.31. 


(b) Respondent, during the period of the aforementioned in- 
solvency, engaged in business as a dealer in commerce, notwith- 
standing the fact that during said period respondent’s current 
liabilities exceeded his current assets. 


(c) Respondent’s current liabilities presently exceed his cur- 
rent assets. 


3. Respondent, in connection with his operations as a dealer, 
on or about the dates and in the transactions set forth below, 
purchased livestock in commerce, and in purported payment 
therefor, issued checks which were returned unpaid by the bank 
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upon which they were drawn because respondent did not have 
sufficient funds on deposit in the accounts upon which such 
checks were drawn. 


Dateof No. of Head Amount of Net 
Purchase Purchased Payee Check Offsets Amount 
Cattle Northwest Cattle $2,347.61 $2,347.61 
Co. 
9/19/74 204 Cattle Highmore Livestock 39,263.35 17,041.02 22,222.33 
Exchange 
9/20/74 90 Cattle Winner Livestock 19,127.34 19,127.34 
Auction Co. 
9/14/74 218 Cattle Presho Livestock 41,999.30 41,999.30 
9/21/74 Auction 
— Cattle Charles Hupp 4,512.18 4,512.18 
9/18/74 29 Cattle Platte Livestock 5,961.26 5,961.26 
_ Cattle Gene Kulow 33,023.10 33,023.10 


4. (a) Respondent, in connection with his operations as a deal- 
er, on or about the dates and in the transactions set forth in 
Finding of Fact 3 above, purchased livestock in commerce, and 
failed to pay, when due, the full purchase price of such livestock. 


(b) As of September 30, 1974, there remained unpaid by re- 
spondent a total of $148,293.12 for the livestock set forth in 


Finding of Fact 3. 


5. Respondent, during the period of March 31, 1974, through 
September 30, 1974, in connection with his business as a dealer 
subject to the Act, failed to keep accounts, records, and 
memoranda which fully and correctly disclosed all transactions 
involved in his business. Respondent, during said period, failed to 
keep and maintain: (1) current and up-to-date general ledger of 
accounts posted on a monthly basis, (2) a current and up-to-date 
check register showing all checks issued and the bank account 
they were issued against, (3) a current and up-to-date draft 
register showing all drafts issued and outstanding for any given 
time, (4) a note register showing all notes as an individual and/or 
partnership, (5) maintain all invoices showing purchases and 
sales, and (6) a perpetual inventory record of all feedlot livestock 
and feed as to actual purchase price, selling price, and amount on 
hand at any given time. 


CONCLUSIONS 


By reason of the facts alleged in Finding of Fact 2 herein, re- 
spondent’s financial condition does not meet the requirements of 
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the Act (7 U.S.C. 204). 


By reason of the facts alleged in Findings of Fact 3 and 4 here- 
in, respondent has wilfully violated section 312(a) of the Act (7 
U.S.C. 213(a)) and section 201.43(b) of the regulations (9 CFR 
201.43(b)). 


By reason of the facts alleged in Finding of Fact 5 herein, re- 
spondent has violated section 401 of the Act (7 U.S.C. 221). 


ORDER 


Respondent, in connection with his operations under the Act, 
shall cease and desist from: 


(a) operating while his current liabilities exceed his current 
assets; 


(b) failing to pay, when due, the full purchase price of livestock 
purchased in commerce; and 


(c) issuing checks or drafts in payment for livestock purchased 
in commerce without having and maintaining sufficient funds on 
deposit in the bank account upon which they are drawn to pay 
such checks or drafts. 


Respondent shall keep accounts, records, and memoranda 
which fully and correctly disclose all transactions involved in his 
business as a dealer subject to the Act, including a general ledger, 
a cash receipts journal, a cash disbursements journal, accounts 
receivable ledger, accounts payable ledger, note register, and a 
perpetual inventory record. Respondent shall make monthly 
reconciliations of his accounts. 


Respondent is suspended as a registrant under the Act for a 
period of sixty (60) days and thereafter until he demonstrates that 
he is no longer insolvent. When respondent demonstrates that he 
is no longer insolvent, a Supplemental Order will be issued in this 
proceeding terminating this suspension after the expiration of the 
60 day period. 


This order shall be effective from the sixth day after the Deci- 
sion and Order becomes final.* Pursuant to the amended Rules of 
Practice governing proceedings under the Packers and Stock- 
yards Act, this Decision and Order shall become final, without 


* The Decision and Order became final August 29, 1975. —Ed. 
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further proceedings, thirty-five (35) days after the service hereof 
UNLESS appealed to the Secretary by a party hereto within 30 
days after service, as provided in section 202.16 and 202.18 of the 
Rules of Practice as amended. Copies hereof shall be served upon 
the parties. 


TERMINATION OF SUSPENSION 


Supplemental orders 


(No. 16,692) 

In re Burton E. FLetcuer. P&S Docket No. 5102. In order issued 
August 26, 1975, by Dorothea A. Baker, Administrative Law 
Judge. 

(No. 16,693) 


In re Cuatom Livestock Auction Corp. P&S Docket No. 5100. In 


order issued September 2, 1975, by Dorothea A. Baker, Ad- 


ministrative Law Judge. 
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SEPTEMBER 1975 


AGRICULTURE DECISIONS 


Perishable Agricultural Commodities Act, 1930 


Apams Marketinc Co., Inc. PACA Docket No. 2-3594. 
Net proceeds — failure to remit — Failure to pay 
when due — Flagrant and repeated violations — 
Failure to deliver — Sanction ...................... 


Biancut & Sons Packinc Co. v. Paramount Tomato & 
Propuce, Inc. PACA Docket No. 2-3867. Default 


CascaDIAN Fruit Suppers, Inc. v. R. J. Propuce Com- 
pany. PACA Docket No. 2-3882. Default .... 


Cuartey Hayasuipa Farms, Inc. v. Si Si Fruit Dis- 
TRisuTors, Inc. PACA Docket No. 2-3248. Order 
upon reconsideration, and Denial of petition to re- 
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Cunt Wester Propuce Co., Inc. v. Pickett Propuce 
Co.PACA Docket No. 2-3879. Default .... 


Crown Orcuarp Company v. Mip-VALLEY Propucts Corp. 
PACA Docket No. 2-3313. Contract price — recovery 
of — Commercial value — absence of upon return of 
goods — Inspection — failure to seek — Wrongful 
rejection — Reparation.................. 


DeEarporFF-JAckson Company v. Litita SALEs, Inc. PACA 
Docket No. 2-3508. Contract prices — balance due — 
incorrect amount claimed — Reparation for correct 
amount .. 


Forney Fruit & Propuce Co., Inc. v. Etizonpo Bros. 
Propuce, Inc. PACA Docket No. 2-3846. Default 


GarpEen State Farms, Inc. v. Max & Son WHOLESALE 
Fruit & Propuce. PACA Docket No. 2-3860. Default ... 


Guasave Propuce, Inc. v. V. F. Lanasa, Inc. PACA 
Docket No. 2-3615. Contract — failure to establish 
breach of — Suitable shipping condition — warranty 
of not applicable — Reparation a 


Hesert, ALFrep v. Gumuia Potato Co.PACA Docket No. 
2-3748. Dismissal — on authorization of complain- 
BS as i ie peta Lat Mir oN, en cand 


Hupparp Company, THE v. Parrick M. Karam, d/b/a 
R. J. Propuce Company. PACA Docket No. 2-3844. 
Default . 





Perishable Agricultural Commodities Act, 1930 — Cont. 


J. C. Watson Company v. Eizonpo Bros. Propuce, 
Inc. PACA Docket No. 2-3845. Default .... 


J. J. Crosett:1 Co. Inc. v. Exizonpo Bros. Propuce, 
Inc. PACA Docket No. 2-3847. Default 


Lawonn Bros. v. Kine Or Spups, Inc. PACA Docket No. 
2-3661. Dismissal — agreement between parties .............. 


Louis Caric & Sons v. Maure Sott Company. PACA 
Docket No. 2-3880. Default . 


Maine Packers, Inc. v. Monticetto Potato SuHippers, 
Inc. PACA Docket No. 2-3597. Acceptance — by un- 
loading — Contract — failure to establish breach of — 
F.o.b. transaction — f.o.b. as to price — delivered 
as to grade — Freight — — to be ere vs 
purchaser — Reparation. . marae eer 


Maine Potato Growers, Inc. PACA Docket No. 2-2981. 
Order denying petition for reconsideration ...... 


P. E. I. Propuce Co., Inc. v. L & M Broxerace Co., 
Inc. PACA Docket No. 2-3455. Order — mo- 
tion toamend priororder ........ ; 


Scuwartz, JosepH F. and Jutes Scuwartz, d/b/a New 
Market Propuce Company v. Evucene G. Woopcock 
Propuce Company. PACA Docket No. 2-3875. Order 
for undisputed amount 


SHEFFIELD, Donatp R., an Individual t/a Donatp R. 
SHEFFIELD Brokxerace Co., a/t/a Donatp R. Suer- 
FIELD Distrisutinc Co. PACA Docket No. 2-3221. 
Consent order — Sanction 


TamouziAN BrotTHers v. PreEvorR-MAYRSOHN INTERNA- 
TIONAL, Inc. and/or Marks-Gruser, Inc. PACA 
Docket No. 2-3055. Order upon reconsideration ......... 


Tmser Rince Fruit Farm v. Crown Orncuarp Company. 
PACA Docket No. 2-3213. Contract price — recovery 
— Commercial value — absence of upon return of 

goods — Resale — not feasible — Reparation................. 


Unirep MARKETING ExcuHancE v. R. J. Propuce Company. 
PACA Docket No. 2-3881. Default 


WASHINGTON Fruit & Propuce Company v. Patrick M. 
Karam, d/b/a R. J. Propuce Company. PACA 
een Week Bite MN 6a 6 5 die oe ead Cees Caee wales 
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Perishable Agricultural Commodities Act, 1930 — Cont. 


West Coast Packers, Inc. v. WAwona FrozEN Foops. 
PACA Docket No. 2-3859. Default 


(No. 16,694) 


DEARDORFF-J ACKSON Company v. Liuita SALEs, Inc. PACA Docket 
No. 2-3508. Decided September 3, 1975. 


Contract prices — balance due — incorrect amount claimed — reparation for 
correct amount 


Where the correct amount of the balance due and owing complainant on the con- 
tract prices involved is $1,479.60, reparation for said amount is awarded 
complainant against respondent. 


John R. Catlin, Newport Beach, CA, for complainant. 
Respondent pro se. 
James V. Wright, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks an award 
of reparation against respondent in the amount of $1,679.60 in 
connection with a transaction in foreign commerce involving a 
truckload of tomatoes. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent, which filed an answer 
thereto, admitting the purchase, receipt and acceptance of the 
tomatoes involved herein, but denying that a balance is due and 
owing complainant of $1,679.60. 


Since the amount claimed as damages in the formal complaint 
does not exceed $3,000, the shortened procedure set forth in sec- 
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tion 47.20 of the Rules of Practice (7 CFR 47.20) is applicable to 
this proceeding. Under this procedure, the verified pleadings of 
the parties are considered a part of the evidence in the case, as is 
the Department’s report of investigation. Complainant was given 
the opportunity to submit additional evidence by means of an 
opening statement and a statement in reply but did not do so. Re- 
spondent filed an answering statement. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Deardorff-Jackson Company, is a corporation 
whose address is P.O. Box 1188, Oxnard, California. 


2. Respondent, Lilita Sales, Inc., is a corporation whose ad- 
dress is P.O. Box 2277, Nogales, Arizona. At the time of the 
transaction involved herein, respondent was licensed under the 
Act. 


3. On February 6, 1974, in the course of foreign commerce, 
complainant sold to respondent a truckload of Mexican tomatoes 
at an agreed price of $3,179.60, f.o.b. Nogales, Mexico. 


4. On February 6, 1974, and pursuant to the contract set forth 
above, complainant shipped to respondent at Nogales, Arizona, 
tomatoes meeting contract requirements, in a truck procured by 
complainant. Upon arrival of the shipment at contract destination 
at Nogales, Arizona, the tomatoes were received and accepted by 
respondent without complaint. 


5. Respondent has paid complainant $1,700 in connection with 
this transaction. 


6. The formal complaint was filed on August 27, 1974, which 
was within nine months after the cause of action herein accrued. 


CONCLUSIONS 


The only issue presented here for determination relates to the 
amount of the balance due and owing complainant from respond- 
ent in connection with this transaction. In this connection, com- 
plainant alleges in the formal complaint that the f.o.b. contract 
price of this load of tomatoes was $3,179.60. Complainant further 
alleges that respondent has paid $1,500 of this sum, leaving a 
balance due and owing complainant of $1,679.60. 


Respondent in its answer admits the purchase from complain- 
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ant of the tomatoes involved herein, for an f.o.b. contract price of 
$3,179.60. Respondent in its answer further admits receiving and 
accepting the tomatoes involved herein, and also admits that the 
tomatoes comprising the shipment met contract requirements. 
But respondent in the answer denies that the balance of $1,679.60 
claimed in the formal complaint is the correct amount due com- 
plainant in connection with this transaction. 


Respondent in its answering statement is somewhat more 
explicit in the matter of the balance owed to complainant on this 
shipment, stating therein that ‘“. . . Lilita Sales, Inc. has paid 
Deardorff-Jackson Company the sum of $200 on the Lilita Sales, 
Inc. account with Deardorff-Jackson Company; that said account 
was formerly $1,679.60, and is currently the sum of $1,479.60.’’ A 
copy of the answering statement was served upon complainant 
and complainant was given the opportunity to rebut respondent’s 
claim concerning the payment of the additional $200 on account. 
Complainant, however, filed nothing in reply thereto. According- 
ly, it is concluded that respondent is entitled, on the basis of the 
undisputed and unrebutted evidence represented by the answer- 
ing statement, to an additional $200, or a total payment to com- 
plainant of $1,700 in connection with this transaction. Sub- 
tracting the amount of the total paid, $1,700, from the f.o.b. con- 
tract price, $3,179.60, leaves a balance due and owing complain- 
ant from respondent of $1,479.60. Respondent’s failure to pay this 
sum to complainant is a breach of contract, in violation of section 
2 of the Act, for which reparation should be awarded, with in- 
terest. 


ORDER 


Within thirty days from the date of this Order, respondent shall 
pay to complainant, as reparation, $1,479.60, with interest 
thereon at the rate of 8 % per annum from March 1, 1974, until 
paid. 


Copies of this Order shall be served upon the parties. 
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(No. 16,695) 


GuASAVE Propuce, Inc. v. V. F. Lanasa, Inc. PACA Docket No. 
2-3615. Decided September 3, 1975. 


Contract — failure to establish breach of — Suitable shipping condition — 
warranty of not applicable — Reparation 


Where respondent accepted the tomatoes in issue and failed to sustain its burden 
of proof of a breach of contract by complainant, respondent is liable to com- 
plainant for the total contract prices, less the amount already paid by re- 
spondent thereon, for a total now due and owing complainant in the amount 
of $9,217.08 for which reparation is awarded. 


Richard Parker, San Clemente, CA, for complainant. 
Respondent pro se. 
James V. Wright, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930 as amended (7 U.S.C. 499a et seq.). 


A timely complaint was filed in which complainant seeks repara- 
tion against respondent in the amount of $9,177.08 in connection 
with transactions in interstate commerce involving two carloads 
of tomatoes. 


A copy of the Department’s report of investigation was served 
upon each of the parties. A copy of the formal complaint was 
served upon respondent, which filed an answer thereto denying 
liability to complainant. 


Although the amount claimed as damages herein exceeds 
$3,000, oral hearing was waived by the parties. Accordingly, the 
shortened procedure set forth in the Rules of Practice, 7 CFR 
47.20, is applicable. Under this procedure the verified pleadings of 
the parties are considered a part of the evidence in the case, as is 
the Department’s report of investigation. Complainant filed, as 
additional evidence, an opening statement. Respondent was given 
the opportunity to file an answering statement, but did not do so. 
Neither party filed a brief. 


FINDINGS OF FACT 
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1. Complainant, Guasave Produce, Inc., is a corporation whose 
address is P.O. Box 1949, Nogales, Arizona. 


2. Respondent, V. F. Lanasa, Inc., is a corporation whose ad- 
dress is 317 Hull Street, Richmond, Virginia. At the time of the 
transactions involved herein, respondent was licensed under the 
Act. 


3. On March 14, 1974, in the course of interstate and foreign 
commerce, complainant sold to respondent two carloads of Mexi- 
can tomatoes, or a total of 2,720 30-pound cartons, at an agreed 
price of $3.50 per carton, f.o.b. Nogales, Arizona, plus a total of 
$40 for Ryan Recorder service, or a grand total of $9,560. 


4. The contracts were negotiated by and through a broker, 
Northcross Distributing, Nogales, Arizona, who issued a brokers 
memorandum in connection with the purchase and sale of each 
carload. 


5. At 11 p.m. on March 14, 1974, complainant billed car PFE 
351973, containing 1,400 30-pound cartons of tomatoes and 
equipped with a Ryan Recorder, out of Nogales, Arizona, to re- 
spondent in Richmond, Virginia. At 11 p.m. on the following day, 
March 15, 1974, complainant billed car PFE 454168, containing 


1,320 30-pound cartons of tomatoes and also equipped with a 
Ryan Recorder, out of Nogales, Arizona, to respondent in Rich- 
mond, Virginia. The carrier was instructed to maintain an inside 
temperature of 56° F. in each of the cars in transit. 


6. Both cars arrived at contract destination, Richmond, 
Virginia, and were tendered to respondent by the carrier on the 
evening of March 25, 1974. At 9:35 a.m. the following morning, 
March 26, 1974, a Federal inspection, limited to the cartons in the 
upper two layers of the load, was made of the tomatoes in car PFE 
454168. The results of the inspection, in relevant part, are as 
follows: 


Condition of load: Through, crosswise load, 5 rows, 6 layers. Some car- 
tons, bottoms wet from juice of decayed tomatoes. 


Temperature of product: At doorways: bottom 57 °F., top 56°F. 


Condition: . . . Average 3 % soft. Decay range in most samples from 6 to 
20 %, some none, average 10 %, mainly Gray Mold Rot and Watery Rot in 
various stages. Average 4% damage by sunken, discolored areas over 
shoulders. 
A Federal inspection was also made of the tomatoes in car PFE 
351973 at 11 a.m. on March 26, with this inspection also being 
limited to the cartons in the upper two layers of the load. The re- 





GUASAVE PRODUCE uv. V. F. LANASA 
Cite as 34 A.D. 1377 


sults of that inspection, in relevant part, are as follows: 
Condition of load: Through, crosswise load, 5 rows, 6-7 layers. Some 
cartons, bottoms wet from juice of decayed tomatoes. 
Temperature of product: At doorways: bottom 57 °F., top 55°F. 


Condition: . . . Average 4 % soft. Decay range in most samples from 3 to 

27 %, some none, average 11 %, mainly Gray Mold Rot and Watery Rot in 

various stages. Average 4% damage by sunken, discolored areas over 

shoulders. 

7. The load in each of these cars also was inspected by the Rail- 
road Perishable Inspection Agency on the morning of March 26, 
1974. Their findings were substantially in accord with the results 
obtained from the Federal inspections. 


8. Upon receiving the results of the inspections of these two 
loads, respondent’s President, Anthony V. Lanasa, telephoned 
complainant and attempted to speak with complainant’s sales, 
manager, Bill Levinson, but was not successful in reaching 
Levison. Lanasa finally talked with another of complainant’s em- 
ployees, a Mr. Galvez, and complained about the condition of the 
two loads of tomatoes. At 10:14 a.m. on March 27, respondent 
wired complainant as follows: 

We are accepting under protest [these two cars] and we are selling for the 


account of whom it may concern and we are holding you responsible for 
any losses suffered. 


9. Respondent disposed of the two carloads of tomatoes in- 
volved herein and in an accounting dated May 31, 1974, showed 
sales of 1,838 cartons for proceeds totaling $5,246.09, with 882 
cartons being dumped on April 4, 1974. 


10. Respondent has paid complainant $342.92 in connection 
with these transactions. 


11. The formal complaint was filed on December 16, 1974, which 
was within nine months after the causes of action herein accrued. 


CONCLUSIONS 


Respondent’s acceptance of the tomatoes involved herein is not 
disputed. Accordingly, having accepted the goods, respondent is 
liable to complainant for the agreed purchase prices of the two 
loads, less provable damages sustained by respondent as a result 
of any breach of contract on the part of complainant, and less the 
payment made by respondent to complainant in connection with 
these transactions. B. G. Anderson Co., Inc. v. Comunale, 25 
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A.D. 228 (1966). The burden of proving both breach and 
damages, by a preponderance of the evidence, rests upon re- 
spondent. Moritz v. Tannous, 21 A.D. 158 (1962). 


Respondent claims that the tomatoes involved herein were ab- 
normally deteriorated upon arrival at contract destination, in 
breach of the warranty of suitable shipping condition. As partial 
proof of the alleged breach, respondent points to the results of the 
Federal inspection made of the tomatoes in each of the cars at 
Richmond on March 26, which results are set forth in material 
part in Finding of Fact No. 6. 


The warranty of suitable shipping condition to which respond- 
ent refers is included in the Department’s regulations and 
provides that in an f.o.b. sale, such as we have here, the produce 
sold shall be loaded aboard the transportation vehicle in ‘‘suitable 
shipping condition’’. ‘‘Suitable shipping condition’ is defined as 
meaning that the commodity, at time of billing, is in a condition 
which, if a shipment is handled under normal transportation serv- 
ice and conditions, will assure delivery without abnormal 
deterioration at the contract destination specified in the contract 
between the parties. (7 CFR 46.43(i) and (j)). 


Complainant contends in its opening statement that the war- 
ranty has no application in this case, for the reason that the ship- 
ments were not handled under normal transportation service and 
conditions. Specifically, complainant avers that each of the cars 
was delayed enroute, with car PFE 351973 being six days late in 
arriving in Richmond, and car PFE 454168 being five days late. 
While complainant refers to a carrier schedule applicable to cars 
moving between Nogales and Washington, D.C. as the source for 
its claim of late delivery here, no copy of the schedule is offered in 
evidence for our evaluation. 


As to the time of arrival of the cars in Richmond, respondent, in 
a letter to the Department dated July 29, 1974, and included in 
evidence as Exhibit No. 5 of the report of investigation, states 
that the cars ‘. . . arrived in Richmond on March 25, 1974, 9th 
day delivery’’. The broker, in a letter to the Department dated 
July 26, 1974, (Exhibit No. 3 of the report of investigation) states 
that ‘‘We were informed that these vans arrived in Richmond, Va. 
on Saturday, March 23, and were delivered to V. F. Lanasa on 
Monday, March 25, in the evening. . .’”’ On the basis of this latter 
statement, car PFE 351973 would have arrived in Richmond nine 
days after being billed out of Nogales at 11 p.m. on March 14, and 
car PFE 454168 would have arrived eight days after being billed 





CROWN ORCHARD CO. v. MID-VALLEY PROD. CORP. 1381 
Cite as 34 A.D. 1381 


out of Nogales at 11 p.m. on March 15. Each of the cars, ap- 
parently, were then placed by the carrier two days later, on the 
evening of Monday, March 25, or 10 days and 11 days, respec- 
tively, after billing. 


In considering all the evidence before us, we are of the opinion 
that these two cars were not handled under normal transportation 
service and conditions, in that the time in transit for both ship- 
ments indicates that a delay was encountered between the time of 
billing and the date of placement. Accordingly, we conclude that 
the warranty of suitable shipping condition has no application in 
this case. We also conclude that the evidence does not show a 
breach by complainant of any other warranty in connection with 
these transactions. This being so, respondent owes complainant 
the total of the f.o.b. contract prices on these shipments, $9,560, 
less $342.92 already paid by respondent to complainant, or a 
balance of $9,217.08. Respondent’s failure to pay this sum to 
complainant is a breach of contract, in violation of section 2 of the 
Act, for which reparation should be awarded, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, $9,217.08, with interest thereon at 
the rate of 8 % per annum from May 1, 1974, until paid. 


Copies of this order shall be served upon the parties. 


(No. 16,696) 


Crown OrcHarp Company v. Mip-VALLEY Propucts Corp. PACA 
Docket No. 2-3313. Decided September 8, 1975. 


Contract price — recovery of — Commercial value — absence of — Inspection 
— failure to seek — Wrongful rejection — Reparation 


Where respondent accepted the produce in issue by partial unloading and failed 
to sustain its burden of proof of a breach of contract by complainant and the 
peaches had no commercial value upon return to complainant, respondent is 
liable to complainant for the voluntarily reduced amount of the contract 
price, $3,638.00, for which reparation is awarded. 
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Complainant pro se. 
Respondent pro se. 
George S. Whitten, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks an award 
of reparation against the respondent in the amount of $3,638.00 in 
connection with a transaction involving a truckload of peaches in 
interstate commerce. 


A copy of the report of investigation was served upon each of 
the parties and a copy of the formal complaint was served upon 
respondent, which filed an answer thereto admitting liability in 
the matter to the extent of the value of 12 bins of peaches, or 
$805.28, and requesting an oral hearing on the remainder of the 
claim. An oral hearing was held in this matter on July 23, 1974, at 
10:00 a.m., in Room 200, Federal Building, 300 East Washington 
Street, Greenville, South Carolina. Neither party was represented 
by counsel at the hearing. Mr. Henry Chiles appeared for com- 
plainant. Mr. Arthur D. Price, vice-president of Mid-Valley 
Products Corp., appeared for respondent and presented two 
witnesses. Respondent filed a brief. 


FINDINGS OF FACT 


1. Complainant, Crown Orchard Company, is a partnership 
composed of Henry M. Chiles, Ellen C. Pickett, and Virginia M. 
Chiles, whose address is Batesville, Virginia. 


2. Respondent, Mid-Valley Products Corp., is a corporation 
whose address is P.O. Box 337, Roslyn Heights, New York. At 
the time of the transaction involved herein, respondent was 
licensed under the Act. 


3. On or about August 28, 1973, respondent contracted to pur- 
chase from complainant, one truckload containing 792 bushels of 
U.S. No. 1 Canner peaches, at $5.50 per bushel, delivered to re- 
spondent’s place of business in Greenville, South Carolina. This 
centract was made orally by telephone. 
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4. At the time of contracting it was contemplated that the 
peaches to be supplied to respondent would be from complainant’s 
trees. Due to a short crop, complainant arranged to supply 
peaches to respondent by purchases from other sources. 


5. On August 28, 1973, complainant purchased from Timber 
Ridge Fruit Farm of Gore, Virginia, hereafter referred to as 
Timber Ridge, one truckload containing 792 bushels of U.S. No. 1 
Canner peaches, at $4.00 per bushel net to seller. Complainant ar- 
ranged with Bailey Oil Company of Lovingston, Virginia, to haul 
the peaches from Timber Ridge’s orchard to Gore, Virginia, to re- 
spondent at Greenville, South Carolina, cost of freight to be borne 
by complainant. 


6. On August 29, 1973, one truckload containing 42 bins of 
peaches was delivered from Timber Ridge to respondent at Green- 
ville, South Carolina. Upon arrival at respondent’s processing 
plant the unloading and processing of the peaches was begun. A 
significant portion of the peaches was removed from the truck at 
this time. A total of 12 bins were processed. 


7. After processing of the peaches was begun a representative 
of respondent telephoned Mr. Henry Chiles, manager of. com- 
plainant, to complain of a split pit problem alleged to exist in the 


load. Mr. Chiles placed respondent in contact with Timber Ridge 
which, upon ascertaining that respondent was rejecting the load 
and was unwilling to utilize the remainder of the peaches, tele- 
phoned Mr. Chiles and conveyed such information to him. Mr. 
Chiles then telephoned respondent and told the truck driver to re- 
turn the remainder of the peaches to Timber Ridge. 


8. On August 29, 1973, complainant inquired of respondent 
about obtaining a Federal inspection of the peaches after learning 
of the receiver’s dissatisfaction with the load. Complainant was 
told that the nearest inspection office was in Atlanta, Georgia, 
and that there was little possibility of obtaining any inspection on 
that day. 


9. After being advised that the peaches would not be accepted 
under any conditions, the truckload of peaches was returned to 
Timber Ridge upon the instructions of Mr. Henry Chiles of com- 
plainant, arriving there in the early morning hours of August 30, 
1973. The peaches were then removed from the truck and placed in 
cold storage facilities. 


10. On the morning of August 30, 1973, the Virginia Federal- 
State Inspection Service was notified and an inspection was 
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begun at 11:30 a.m. of that day. The results of that inspection, in 
relevant part, are as follows: 


“Products: Peaches in bulk bins. CHECKER’S COUNT 30 bulk bins (See 
remarks) 

“Condition: Stock is firm ripe to over ripe, mostly ripe. Damage by Split 
Pit in some samples ranges from 2 % to 4 %, average 2 % for lot. Bruising 


effecting U.S. No. 1 grade ranges from 12 % to 28%, averaging 18 %. 
Decay ranging 16% to 52 % averaging approximately 35 %. 


“Remarks: Certificate and Inspection restricted to condition only, except 
split pit, at applicant’s request. Inspection covers 30 bulk bins stored in 
the Cold Storage of Timber Ridge Fruit Farm, Gore, Virginia.” 


11. The formal complaint was filed on March 30, 1973, which 
was within nine months after the cause of action herein accrued. 


CONCLUSIONS 


The complaint in this proceeding arose from an output contract 
for peaches between complainant as seller, and respondent as 
purchaser, and a subsequent contract for complainant to purchase 
one truckload of peaches from Timber Ridge to be delivered to re- 
spondent. The peaches were to be U.S. No. 1 Canners. 


When the truckload of peaches arrived at respondent’s place 
of business, some of the bins were removed from the truck and 
processing was begun. After this processing had begun, respond- 
ent halted the operation and notified complainant that they were 
rejecting the load due to the presence of a severe split pit condi- 
tion. Mr. Chiles of complainant inquired about the possibility of a 
Federal inspection for the load, but was told that one probably 
could not be made that day because the nearest inspector was in 
Atlanta, Georgia. Mr. Chiles then telephoned Mr. Watt of Timber 
Ridge and suggested he contact respondent concerning the 
peaches, which Mr. Watt did. Mr. Watt also asked that a Federal 
inspection be made but was likewise told the nearest inspector 
was in Atlanta, Georgia. Upon verifying that respondent would 
not accept the peaches under any condition, Mr. Chiles directed 
the driver to return the load to Timber Ridge. 


When the remaining bins of peaches arrived at Timber Ridge 
they were unloaded from the truck and placed in that concern’s 
cold storage facilities. The same morning the lot of 30 bins of 
peaches was inspected by the Virginia Federal-State Inspection 
Service and the incidence of split pits therein was found to aver- 
age 2 percent for the lot. 
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It is undisputed that respondent unloaded at least one bin of 
the peaches upon their arrival and began processing them. From 
the evidence submitted we find that they unloaded several of the 
bins, and possibly all of them, before any objection was made. It 
has been consistently held that partial unloading of a shipment is 
an exercise of sufficient control over the goods to constitute an 
acceptance thereof. C. J. Prettyman, Jr., Inc. v. J. K. Packing 
Company, 28 A.D. 1476 (1969); Grove Supply Company v. Edney 
Brothers, 13 A.D. 938 (1954). Although respondent notified com- 
plainant that the peaches were being rejected we conclude that its 
prior exercise of control over them constituted acceptance, and 
that its action in rejecting the peaches was wrongful. 


Once respondent accepted the goods it became liable for the 
purchase price less any provable damages resulting from any 
breach of contract by the seller. The burden of establishing any 
breach with respect to goods which have been accepted is upon the 
buyer (See U.S.C. section 2-607(4)). In support of its contention 
that the peaches did not meet contract requirements respondent 
offered testimony that split pits were found to exist in as much as 
90 percent of the load. The receiver did not seek to obtain a Fed- 
eral inspection of the lot, even though complainant inquired about 
having one, and there is no competent testimony in the record by 


an impartial third party as to the incidence of split pits in the 
peaches. 


We find on the basis of all the evidence presented as to the 
condition of the peaches, that respondent has not carried its 
burden of proving that the condition of the fruit it accepted 
breached the contract standards. 


Complainant has prayed for recovery of the contract price, 
which action is provided for under the Uniform Commercial Code. 
(See U.C.C. 2-709.) However, for a seller to maintain an action for 
the price under that section when it has had the benefit of posses- 
sion of the goods, it must be demonstrated that a reasonable ef- 
fort has been made to resell the goods or else circumstances must 
be shown reasonably demonstrating that such effort was not 
feasible. 


We find that because of the deteriorated condition of the 
peaches upon their return, as indicated by the Federal inspection 
report, the peaches had no commercial value and resale was not 
feasible. Complainant is therefore entitled to the purchase price of 
the peaches or $4,356. However, complainant voluntarily reduced 
its claim to $3,638 and should therefore only be awarded such 
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amount. We find therefore that respondent’s failure to pay com- 
plainant the sum of $3,638 is a violation of section 2 of the Act for 
which reparation should be awarded with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, $3,638, with interest thereon at the 
rate of 8 percent per annum from October 1, 1973, until paid. 


Copies hereof shall be served upon the parties. 


(No. 16,697) 


TimBer Ripce Fruit Farm v. Crown OrcuHarp Company. PACA 
Docket No. 2-3213. Decided September 8, 1975. 


Contract price — recovery of — Commercial value — absence of upon return 
of goods — Resale — not feasible — Reparation 


Where respondent accepted the peaches in issue at shipping point and upon re- 
turn thereof the peaches had no commercial value and, further, where under 
the terms of the contract transportation was to be provided by the pur- 
chaser, respondent is liable to complainant for the total amount of $3,168.00 
for which reparation is awarded. 


Complainant pro se. 
Respondent pro se. 
George Whitten, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks an award 
of reparation against respondent in the amount of $3,168.00 in 
connection with a transaction involving a truckload of peaches in 
interstate commerce. 


A copy of the report of investigation prepared by the Depart- 
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ment was served upon each of the parties and a copy of the formal 
complaint was served upon respondent. Subsequently, respond- 
ent failed to file an answer within the required time and a default 
order was issued in favor of complainant. Respondent then filed a 
petition to re-open after default and the default was set aside. An 
answer was filed by respondent which was accepted and served 
upon complainant. In its answer respondent admitted liability in 
the amount of $805.28, for the value of 12 bins of peaches used for 
sampling by Mid-Valley Products Corp., less $450.00 for freight 
paid to Bailey Oil Co. Although the amount claimed as damages 
exceeded $3,000, the parties waived oral hearing and utilized the 
shortened procedure provided in section 47.20 of the Rules of 
Practice (7 CFR 47.20). Pursuant to such procedure complainant 
filed an opening statement and a statement in reply and respond- 
ent filed an answering statement. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Timber Ridge Fruit Farm, is a partnership 
composed of John T. Watt and John T. Watt, Jr., whose address 
is Gore, Virginia. 


2. Respondent, Crown Orchard Company, is a partnership 
composed of Henry M. Chiles, Ellen C. Pickett, and Virginia M. 
Chiles, whose address is Batesville, Virginia. At the time of the 
transaction involved herein, respondent was licensed under the 
Act. 


3. On or about August 28, 1973, Mid-Valley Products Corp., 
hereafter referred to as Mid-Valley, contracted to purchase from 
respondent, one truckload containing 792 bushels of U.S. No. 1 
Canner peaches, at $5.50 per bushel, delivered to Mid-Valley’s 
place of business in Greenville, South Carolina. This contract was 
made orally by telephone. 


4. At the time of contracting it was contemplated that the 
peaches to be supplied to Mid-Valley would be from respondent’s 
trees. Due to a short crop respondent arranged to supply peaches 
to Mid-Valley by purchases from other sources. 


5. On August 28, 1973, respondent purchased from Timber 
Ridge Fruit Farm, hereafter referred to as Timber Ridge, one 
truckload containing 792 bushels of U.S. No. 1 Canner peaches, at 
$4.00 per bushel net to seller. Respondent arranged with Bailey 
Oil Company of Lovingston, Virginia, to haul the peaches from 
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complainant’s orchard in Gore, Virginia, to Mid-Valley at Green- 
ville, South Carolina, cost of freight to be borne by respondent. 


6. On August 29, 1973, one truckload containing 42 bins of 
peaches from complainant was delivered to Mid-Valley at Green- 
ville, South Carolina. Upon arrival at Mid-Valley’s processing 
plant the unloading and processing of the peaches was begun. A 
significant portion of the peaches was removed from the trucks at 
this time. A total of 12 bins were processed. 


7. After processing of the peaches was begun a representative 
of Mid-Valley telephoned Mr. Henry Chiles, manager of respond- 
ent, to complain of a split pit problem alleged to exist in the load. 
Mr. Chiles placed Mid-Valley in contact with complainant which, 
upon ascertaining that Mid-Valley was rejecting the load and was 
unwilling to utilize the remainder of the peaches, telephoned Mr. 
Chiles and conveyed such information to him. Mr. Chiles then 
telephoned Mid-Valley and told the truck driver to return the 
remainder of the peaches to complainant. 


8. On August 29, 1973, both respondent and complainant in- 
quired of Mid-Valley about obtaining a Federal inspection of the 
peaches after learning of the receiver’s dissatisfaction with the 


load. They were told that the nearest inspection office was in 
Atlanta, Georgia, and that there was little possibility of obtaining 
any inspection on that day. 


9. At 5:09 p.m. EST on August 29, 1973, complainant sent to 
respondent the following telegram: 


WILL NOT ACCEPT REJECTION ON LOAD OF PEACHES 
SHIPPED TO GREENVILLE SC AUGUST 28. NO EVIDENCE SUB.- 
MITTED TO ESTABLISH BREACH OF CONTRACT. HOLDING 
CROWN ORCHARD COMPANY LIABLE FOR FULL INVOICE 
PRICE. DISPOSING OF BALANCE OF LOAD FOR ACCOUNT FOR 
WHOM CONCERNED. 
The truckload of peaches was returned to complainant upon the 
instructions of Mr. Henry Chiles of respondent, arriving there in 
the early morning hours of August 30, 1973. The peaches were 
then removed from the truck and placed in cold storage facilities. 


10. On the morning of August 30, 1973, the Virginia Federal- 
State Inspection Service was notified and an inspection was 
begun at 11:30 a.m. of that day. The results of that inspection, in 
relevant part, are as follows: 


“Products: Peaches in bulk bins. CHECKER’S COUNT 30 bulk bins (See 


remarks) 
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“Condition: Stock is firm ripe to over ripe, mostly ripe. Damage by Split 
Pit in some samples ranges from 2 % to 4 %, average 2 % for lot. Bruising 
effecting U.S. No. 1 grade ranges from 12 % to 28%, averaging 18 %. 
Decay ranging 16 % to 52 % averaging approximately 35 %. 


“Remarks: Certificate and Inspection restricted to condition only, except 
split pit, at applicant’s request. Inspection covers 30 bulk bins stored in 
the Cold Storage of Timber Ridge Fruit Farm, Gore, Virginia.” 


11. The formal complaint was filed on March 30, 1973, which 
was within nine months after the cause of action herein accrued. 


CONCLUSIONS 


The complaint in this proceeding arose from an output contract 
for peaches between respondent Crown Orchard as seller, and 
Mid-Valley Products as purchaser, and a subsequent contract for 
respondent to purchase one truckload of peaches from complain- 
ant to be delivered to Mid-Valley. The peaches were to be U.S. 
No. 1 Canners. 


When the truckload of peaches arrived at Mid-Valley’s place of 
business, some of the bins were removed from the truck and proc- 
essing was begun. After this processing had begun, Mid-Valley 
halted the operation and notified respondent that they were re- 
jecting the load due to the presence of a severe split pit condition. 
Mr. Chiles of respondent inquired about the possibility of a Fed- 
eral inspection for the load, but was told that one probably could 
not be made that day because the nearest inspector was in 
Atlanta, Goergia. Mr. Chiles then telephoned Mr. Watt of com- 
plainant and suggested he contact Mid-Valley concerning the 
peaches, which Mr. Watt did. Mr. Watt also asked that a Federal 
inspection be made but was likewise told that the nearest inspec- 
tor was in Atlanta, Georgia. Upon verifying that Mid-Valley 
would not accept the peaches under any condition, Mr. Chills di- 
rected the driver to return the load to complainant. 


When the remaining bins of peaches arrived at complainant’s 
place of business at 1:00 a.m. the morning of the 30th they were 
unloaded from the truck and placed in Timber Ridge’s cold stor- 
age facilities. The same morning at 11:30 a.m. the lot of 30 bins of 
peaches was inspected by the Virginia Federal-State Inspection 
Service and the incidence of split pits therein was found to aver- 
age 2 percent for the lot. There was no lot identification on the 
inspection certificate, however complainant submitted the sworn 
statement of Mr. John Watt that the peaches inspected were the 
same as those returned from Mid-Valley. 
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The peaches which respondent had contracted to buy from com- 
plainant were picked up by a Bailey Oil Company truck con- 
tracted for by respondent and at respondent’s direction were 
carried to its buyer, Mid-Valley. The evidence indicates that 
there was a purchase and acceptance by respondent at shipping 
point and that respondent thus became liable to complainant for 
the contract price less any provable damages resulting from any 
breach of contract by complainant. 


Mid-Valley has alleged that the peaches did not meet contract 
specifications due to a high incidence of split pits throughout the 
load, but this allegation is disputed by complainant. The burden 
of establishing any breach with respect to goods which have been 
accepted is upon the buyer (See U.C.C. section 2-607(4)). Re- 
spondent offered in evidence the sworn testimony of three of Mid- 
Valley’s employees that split pits were found to exist in as much 
as 90 percent of the load. No Federal inspection was made of the 
peaches and there is no competent testimony in the record by an 
impartial third party as to the incidence of split pits in the 
peaches. 


On the basis of all the evidence presented, we conclude that re- 
spondent has not carried its burden of proving that the condition 
of the fruit it accepted breached the contract standards. 


Complainant has prayed for recovery of the contract price, 
which action is provided for under the Uniform Commercial Code. 
(See U.C.C. 2-709). However, for a seller to maintain an action for 
the price under that section when it has had the benefit of posses- 
sion of the goods, it must be demonstrated that a reasonable ef- 
fort has been made to resell the goods or else circumstances must 
be shown reasonably demonstrating that such effort was not 
feasible. We find that because of the deteriorated condition of the 
peaches upon their return, as indicated by the Federal inspection 
report, the peaches had no commercial value and resale was not 
feasible. Complainant is therefore entitled to the purchase price of 
the peaches or $3,168. Respondent’s failure to pay complainant 
this amount is a violation of section 2 of the Act for which repara- 
tion should be awarded with interest. 


Respondent claims that it is owed $450.00 in freight, which it 
paid to Bailey Oil Company, on this load. The terms of the con- 
tract were that the peaches would bring $4.00 per bushel net to 
the seller and transportation was to be provided by the purchaser. 
There was no breach of contract established against complainant 
so there is no theory upon which respondent may deduct its cost 
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of freight from the purchase price of the peaches. 
ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, $3,168 with interest thereon at the 
rate of 8 percent per annum from October 1, 1973, until paid. 


Copies hereof shall be served upon the parties. 


(No. 16,698) 


CHARLEY HayAsHipA Farms, Inc. v. St S1 Fruit Distrisutors, 
Inc. PACA Docket No. 2-3248. Decided September 9, 1975. 


Order upon reconsideration, and Denial of petition to reopen 


This order is issued in accordance with the facts and circumstances as set forth 
herein. 


George Woodard, Alamosa, CO, for complainant. 
John Catlin, Los Angeles, CA, for respondent. 
Morris L. Selinger, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), an 
order was issued on February 26, 1975, awarding reparation of 
$3,835 to complainant against respondent, and dismissing re- 
spondent’s counterclaim. A copy of this order was served upon re- 
spondent on March 1, 1975. Respondent, on March 17, 1975, filed 
a petition for reconsideration of the order of February 26, 1975. 
Thereafter, on March 28, 1975, an order was issued staying the 
order of February 26, 1975, pending the issuance of a further order 
in this case. Respondent was given leave to amend its petition for 
reconsideration, and on May 2, 1975, filed an amendment to the 
petition which requested that the proceeding be reopened for the 
submission of further evidence. 


The record has been reviewed in the light of the points raised by 
respondent in its petition for reconsideration and, in our opinion, 
the order of February 26, 1975, is amply supported by the 
evidence and the law applicable thereto. 
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The Rules of Practice (7 CFR 47.24(b)) provide that a petition 
to reopen a hearing to take further evidence in a reparation pro- 
ceeding may be filed with the examiner at any time prior to the 
issuance of the final order. This section of the Rules further 
provides, among other things, that the petition shall set forth 
good reason why such evidence was not adduced at the hearing. 


Respondent alleges that it had no knowledge of the existence of 
such evidence at the time the record was open for receiving 
evidence under the shortened procedure. This, in itself, however, 
is insufficient reason to reopen a case to take further evidence. Re- 
spondent has not shown any attempt on its part to obtain this 
type of evidence until after the order was served, nor has respond- 
ent shown that such evidence could not, in the exercise of due 
diligence, have been secured during the course of the shortened 
procedure. Furthermore, the final order in this proceeding, as we 
have said, was issued February 26, 1975. Since respondent’s peti- 
tion was not submitted until later, such submission was not with- 
in the time allowed by the Rules of Practice. In our review of the 
record, it appears that both parties had ample opportunity to 
present evidence with respect to all facets of the case. To reopen 
the proceeding at this stage, for the submission of evidence which 
could have been submitted in the original hearing would, in our 


opinion, eliminate the essential element of finality. See Venezia 
Bros. v. A. G. Shore Co.,17 A.D. 164 (1958). 


The petition to reopen is therefore denied without prior service 
upon complainant. The stay order of March 28, 1975, is vacated 
and the order of February 26, 1975, is reinstated except that the 
reparation awarded in that order shall be paid within 30 days from 
the date of this order. 


Copies hereof shall be served upon the parties. 


(No. 16,699) 


In re Donatp R. SHEFFIELD, an Individual t/a Dona.p R. SuHeEr- 
FIELD BROKERAGE Co., a/t/a Donatp R. SHEFFIELD DistRIBU- 


TING Co. PACA Docket No. 2-3221. Decided September 11, 
1975. 


Consent order — Sanction 
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Respondent has consented to the order herein against him for violating § 2 of 
the Act and in connection with the facts and circumstances herein, respond- 
ent is suspended as a registrant under the Act for 30 days. 


Thomas R. Clark, for complainant. 
Anthony D. Terry, Tucson, Arizona, for respondent. 
John G. Liebert, Administrative Law Judge. 


Decision by Donald A. Campbell, Judicial Officer. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq., 
hereinafter referred to as the ‘‘Act’’), instituted by a complaint 
filed on January 24, 1974, by the Director, Fruit and Vegetable 
Division, Agricultural Marketing Service, United States Depart- 
ment of Agriculture. Respondent filed an answer to the complaint 
on February 13, 1974, and a hearing was held in Tucson, Arizona, 
on July 9 and 10, 1974. On July 11, 1975, a decision and order 
finding that respondent had violated section 2 of the Act (7 
U.S.C. 499b) and revoking respondent’s license was issued by the 
Administrative Law Judge. On August 8, 1975, respondent filed 
an appeal to the Secretary of the decision by the Administrative 
Law Judge. 


Following the filing of the appeal petition by respondent the 
complainant and respondent entered into a stipulation and agree- 
ment providing for the issuance of a consent order to be 
despositive of this appeal proceeding. A Stipulation was filed on 
September 8, 1975, wherein, for purposes of this proceeding only, 
respondent neither admits nor denies that he violated section 2(4) 
of the Act (7 U.S.C. 499(b)(4), but consents to the issuance of an 
order against him on the basis of the findings of the Administra- 
tive Law Judge in his decision of July 11, 1975, without waiving 
or withdrawing the points raised in the appeal petition. The 
Stipulation provides for the issuance of a consent order with 
prejudice to both parties, having terms as set forth below. 


CONSENT ORDER 


Respondent’s license shall be suspended for a period of 30 days 
to begin on September 15, 1975. 


The facts and circumstances as set forth herein shall be 
published. 
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Copies hereof shall be served upon the parties. 


This Consent Order shall become effective at the time of service 
hereof, and the parties have waived any right to further appeal as 
provided in section 10 of the Act (7 U.S.C. 499)). 


(No. 16,700) 


Marne Packers, INc. v. MONTICELLO Potato Suppers, Inc. PACA 
Docket No. 2-3597. Decided September 16, 1975. 


Acceptance — by unloading — Contract — failure to establish breach of — 
f.o.b. transaction — f.o.b. as to price — delivered as to grade — Freight 
charges — to be provided by purchaser — Reparation 


Where respondent accepted the produce in issue and failed to sustain its burden 
of proof of a breach of contract by complainant, respondent is liable to com- 
plainant for the total contract price, less the amount already paid by re- 
spondent thereon, for a balance of $979.31. However, since complainant 
paid the freight charges which, under the terms of the contract, should have 
been paid by respondent, complainant may recover this amount of $540.00, 
which added to the balance due totals $1,519.31 for which reparation is 
awarded. 


Counterclaim — alleged breach of contract — failure to prove — Dismissal 


Where respondent’s counterclaim is based on its alleged breach of contract by 
complainant which it failed to prove, the counterclaim is dismissed. 


Complainant pro se. 
Respondent pro se. 
James V. Wright, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks an award 
of reparation against respondent in the amount of $1,519.31 in 
connection with a transaction in interstate commerce involving a 
truckload of potatoes. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
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complaint was served upon respondent, which filed an answer and 
counterclaim thereto, denying liability to complainant and 
seeking an award of reparation against complainant in the amount 
of $3,180.69. 


Although the amount claimed as damages in the counterclaim 
exceeds $3,000, the parties waived oral hearing. Accordingly, the 
shortened procedure set forth in section 47.20 of the rules of 
practice (7 CFR 47.20) is applicable to this proceeding. Under this 
procedure the verified pleadings of the parties are considered a 
part of the evidence in the case, as is the Department’s report of 
investigation. In addition, complainant and respondent, respec- 
tively, were given the opportunity of submitting additional 
evidence by means of an opening and an answering statement, but 
neither did so. Respondent filed a brief. 


FINDINGS OF FACT 


1. Complainant, Maine Packers, Inc., is a corporation whose 
address is R.F.D. No. 3, Box 54, Caribou, Maine. At the time of 
the transaction involved herein, complainant was licensed under 
the Act. 


2. Respondent, Monticello Potato Shippers, Inc., is a corpora- 
tion whose address is Monticello, Maine. At the time of the trans- 
action involved herein, respondent was licensed under the Act. 


3. On February 18, 1974, in contemplation of shipment in 
interstate commerce, complainant sold to respondent 800 50- 
pound bags of Round White potatoes, U.S. No. 1 grade, Size A, 
at an agreed price of $4.875 per 50-pound bag, f.o.b. inspection 
and acceptance arrival at contract destination, Philadelphia, 
Pennsylvania, for a total contract price of $3,900. 


4. On February 20, 1974, and pursuant to the ccntract set forth 
above, complainant loaded 800 50-pound bags of potatoes into a 
truck, license No. Fla. 4 L-837, at Washburn, Maine, and billed 
them out to respondent’s consignee, P & K Produce, Philadelphia, 
Pennsylvania, on the same day. 


5. The potatoes in this load were certified, after a Federal-State 
inspection made at loading point on February 20, as being U.S. 
No. 1 grade, Size A, with defects being average within tolerance. 


6. The shipment arrived and was unloaded in Philadelphia by P 
& K Produce on the evening of February 21, 1974, and was Fed- 
erally inspected there at 8:25 a.m. the following morning, 
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February 22. The results of that inspection, in relevant part, are 
as follows: 


Products Inspected: Round White potatoes in paper bags printed: ‘‘Maine 
Farms Brand Potatoes... net weight 50 lbs.”” Applicant’s count, approxi- 
mately 800 bags remaining. 


Quality: . . . Grade defects range from 5 to 20 %, average 15 %, including 
2 % serious damage, chiefly misshapen, old cuts and sunburn. 


Condition: . . . Damage by Fusarium Tuber Rot (dry and moist types) 
averages 4%. Less than 1% soft rot. 


Grade: Fails to grade U.S. No. 1, Size A, 2-inch minimum account grade 
defects. 


Remarks: Applicant states stock unloaded from trailer license Fla. 4 L- 
837. Inspection and certificate restricted to portion of load remaining at 
time of inspection. 


7. The freight charges on this shipment, amounting to $540, 
were paid to the carrier by complainant. 


8. Respondent has paid $2,920.69 to complainant in connection 
with this transaction. 


9. The formal complaint was filed on October 21, 1974, which 
was within nine months after the cause of action herein accrued. 


CONCLUSIONS 


The parties agree that the potatoes involved herein were sold by 
complainant to respondent and warranted to be U.S. No. 1 grade, 
Size A, f.o.b. inspection and acceptance arrival at Philadelphia. 
As defined in the Department’s regulations, ‘‘F.o.b. inspection 
and acceptance arrival’’ means that the produce quoted or sold is 
to be placed by the seller free on board the car or other agency of 
through transportation at shipping point, the cost of transporta- 
tion to be borne by the buyer, but the seller to assume all risks of 
loss and damage in transit not caused by the buyer, who has the 
right to inspect the goods upon arrival and to reject them if, upon 
such inspection, they are found not to meet the specifications of 
the contract of sale at destination. The buyer may not reject with- 
out reasonable cause. Such a sale is f.o.b. only as to price and is 
on a delivered basis as to grade, quality and condition. (7 CFR 
46.43(dd)). 


The potatoes involved herein, shipped by complainant to re- 
spondent at Philadelphia by truck pursuant to the contract of sale 
set forth in Finding of Fact No. 3, arrived in Philadelphia and 
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were unloaded there by respondent on the evening of February 21, 
1974. Under the circumstances, respondent is deemed to have 
accepted the goods. See Babijuice Corporation of Florida v. 
Joseph Notarianni & Company, 23 A.D. 1166 (1964); Grove 
Supply Company v. Edney Brothers, 13 A.D. 938 (1954). See, 
also, section 46.2(dd)(1) of the Department’s regulations, 7 CFR 
46.2(dd)(1). Having accepted the potatoes, respondent is liable to 
complainant for the agreed purchase price thereof, less provable 
damages sustained by respondent as the result of any breach of 
contract on the part of complainant, and less the payment of 
$2,920.69 made by respondent to complainant in connection with 
this transaction. B. G. Anderson Co., Inc. v. Communale, 25 
A.D. 228 (1966). The burden of proving both breach and dam- 
ages, by a preponderance of the evidence, rests upon respondent. 
Moritz v. Tannous, 21 A.D. 158 (1962). 


Under the terms of the contract, which are not in dispute here, 
the potatoes were warranted to be U.S. No. 1, Size A, at Philadel- 
phia. Respondent, however, contends that the potatoes did not 
meet this contract requirement at Philadelphia, in breach of the 
warranty to that effect by complainant. As proof of its conten- 
tion, respondent points to the results of the Federal inspection 
made of the potatoes at Philadelphia on February 22, which are 
set forth in our Finding of Fact No. 6. 


By way of rebuttal, complainant cites us to the results of the 
Federal-State inspection made of the potatoes involved herein at 
loading point on February 20, wherein the load was certified as 
U.S. No. 1 grade, Size A. (See Finding of Fact No. 5.) Complain- 
ant then refers to the defects found in the potatoes in the course of 
the inspection made at destination, and points out that these are 
quality factors determinative of grade and permanent in nature, 
which do not change in transit. Complainant then questions, in 
effect, whether the potatoes inspected at Philadelphia were the 
same potatoes that were inspected and shipped by complainant 
from Maine. In this latter context, complainant emphasizes the 
fact that the loading-point inspection was made of potatoes un- 
deniably contained in the truck, license Fla. 4 L-837, while the 
inspection made at Philadelphia was of potatoes which purported- 
ly were unloaded from the truck, license Fla. 4 L-837. 


Simply put, the issue resolves itself into a matter of identity: 
Were the potatoes inspected in Philadelphia the same as those in- 
spected and shipped by complainant from Maine on February 20? 
As complainant says, the load on that date was certified as U.S. 
No. 1, Size A. Also, as complainant points out, the defects scored 
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at destination were quality factors, determinative of grade, which 
are permanent in nature and which do not change in transit. C. H. 
Reisner v. Boler Fruit & Vegetable Company, 24 A.D. 350 (1965); 
National Produce Distributors, Inc. v. Wood Herrin Produce, 21 
A.D. 489 (1962). On the other hand, of course, the inspection 
made in Philadelphia of the potatoes which were said to have come 
off the truck, license Fla. 4 L-837, showed quality defects 
averaging 15 %, with 2 % serious damage. This is a braod variance 
from the results of the inspection made at shipping point and is 
difficult to reconcile. The fact remains, however, that the inspec- 
tion made at shipping point was of the potatoes in this truckload, 
whereas a possibility remains that the inspection made at Phila- 
delphia, through some error, was of some other lot or included 
some potatoes from some other lot. In any event, respondent has 
the burden of proving that these potatoes did not conform to con- 
tract requirements at destination, in breach of warranty. We are 
of the opinion that respondent has failed to sustain that burden, 
and it is so concluded. Accordingly, and since no breach has been 
established as to complainant, no question arises as to damages to 
respondent. Since respondent’s counterclaim was based upon 
complainant’s alleged breach, then no basis exists for the counter- 
claim and it should be dismissed. 


The agreed f.o.b. contract price of the potatoes involved herein 
was $3,900. Respondent has paid complainant $2,920.69 on the 
contract price, leaving a balance due of $979.31. In addition, how- 
ever, respondent owes complainant the sum of $540, representing 
the freight paid by complainant on this load, which payment un- 
der the contract should have been made by respondent. The total 
thus owed by respondent to complainant is $1,519.31. Respond- 
ent’s failure to pay this sum to complainant is in violation of sec- 
tion 2 of the Act, for which reparation should be awarded, with 
interest. 


ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, $1,519.31, with interest thereon at 
the rate of 8 % per annum from April 1, 1974, until paid. 


The counterclaim is dismissed. 


Copies of this order shall be served upon the parties. 
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(No. 16,701) 


In re Apams MarKET1NG Co., Inc. PACA Docket No. 2-3594. De- 
cided September 20, 1975. 


Net proceeds — failure to remit — Purchase prices — failure to pay — Dam- 
ages — failure to pay — Failure to deliver — Sanction 


Where respondent wilfully, flagrantly and repeatedly violated the Act as found 
herein, respondent’s license as a registrant under the Act is revoked. 


Morris L. Selinger, for complainant. 
Respondent pro se. 


Decision by John A. Campbell, Administrative Law Judge. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
instituted by a complaint filed on January 16, 1975, by the Acting 
Director, Fruit and Vegetable Division, Agricultural Marketing 
Service, United States Department of Agriculture. It is alleged in 
the complaint that respondent, in interstate commerce, received 
on consignment a trucklot of potatoes, being a perishable agricul- 
tural commodity, sold the potatoes, and realized proceeds there- 
from, but failed to pay the net proceeds of $746.47 to the shipper. 
It is further alleged in the complaint that respondent, in interstate 
commerce, purchased and accepted nine lots of potatoes, a perish- 
able agricultural commodity, from four sellers and failed to make 
full payment promptly of the agreed purchase prices, or balances 
thereof, to the sellers in the total amount of $22,491.50. It is also 
alleged in the complaint that respondent sold to a buyer, in con- 
templation of shipment in interstate commerce, 10,000 cwt. of 
potatoes, a perishable agricultural commodity, at an agreed pur- 
chase price. However, respondent failed to ship these potatoes 
pursuant to contract, and thereby the buyer suffered damages of 
$27,869.19, which sum respondent has failed to pay. The total of 
all amounts due and unpaid the shipper, sellers and buyer is 
$51,107.16. 


A copy of the complaint was served upon respondent on Janu- 
ary 28, 1975. Respondent filed an answer on February 21, 1975, in 
which it failed to specifically plead to any allegations of the com- 
plaint and further stated, ‘It does not intend to enter a defense to 
any action not to renew its license.’’ In accordance with Section 
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47.30(b) this constitutes an admission of all the allegations in the 
complaint, and upon the motion of the complainant for the issu- 
ance of a Default Order, the following Decision and Order is issued 
without further procedure or hearing pursuant to Section 47.30(c) 
of the Rules of Practice (7 CFR 47.30(c)). 


FINDINGS OF FACT 


1. Respondent, Adams Marketing Co., Inc., is a New Jersey 
corporation whose last known mailing address is c/o John 
Adams, Box 86, Perrineville, New Jersey 08535. 


2. Pursuant to the licensing provisions of the Act, license No. 
681506 was issued to respondent on March 5, 1968. This license 
had been renewed annually, but terminated on March 5, 1975, 
when respondent failed to renew it. The license was suspended 
automatically, pursuant to Section 7(d) of the Act (7 U.S.C. 
499g(d)), on December 4, 1973, when respondent failed to pay a 
reparation award issued against it in PACA Docket No. 2-3142 
(32 A.D. 1757). 


3. As set forth more fully in the complaint, during May 1973, 
respondent, in interstate commerce, received on consignment, a 


trucklot of potatoes, being a perishable agricultural commodity, 
sold the potatoes and realized proceeds therefrom, but failed to 
pay the net proceeds of $746.47 to the shipper. 


4. As set forth more fully in the complaint, during the period of 
March 1973 through April 1973, respondent, in interstate com- 
merce, purchased and accepted nine lots of potatoes, being a 
perishable agricultural commodity, from four sellers, but failed to 
make full payment promptly of the agreed purchase prices 
totalling $22,491.50. 


5. As set forth more fully in the complaint, during December 
1972, respondent sold to a buyer, in contemplation of shipment in 
interstate commerce, 10,000 cwt. of potatoes, a perishable agri- 
cultural commodity. Respondent failed, neglected and refused to 
ship these potatoes pursuant to contract, and the buyer pur- 
chased replacements against the contract. The excess cost and 
damages suffered by the buyer was $27,869.19, which sum re- 
spondent has failed to pay. 


6. The total of all amounts due and unpaid the shipper, sellers 
and buyer is $51,107.16. The details of these transactions are set 
forth in paragraphs 4, 5 and 6 of the complaint. 
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7. The shipper, three of the sellers, and the buyer listed above 
filed formal reparation complaints against respondent. As a result 
of these complaints, the Judicial Officer issued reparation awards 
against respondent, as set forth below: 

PACA Date 
Seller Docket No. Citation Issued Amount 
H. Smith Packing 2-3226 33 A.D. 382 2/14/74 $15,220.97 
Corporation 
Mars Hill, Maine 
Esco Potato, Inc. 2-3157 32 A.D. 1905 11/5/73 1,600.00 
Fort Kent, Maine 
Antigo Potato Brokerage 2-3142 32 A.D. 1757 10/29/73 5,117.00 
Exchange 
Antigo, Wisconsin 
Buyer 
Gerard J. Albert, Inc. 2-3225 33 A.D. 382 2/14/74 27,869.19 
Exeter, Rhode Island 


8. By notice in writing dated April 9, 1974, respondent was 


given the opportunity to demonstrate or achieve compliance with 
all lawful requirements of the Act. Respondent has failed to do so. 


CONCLUSIONS 


Respondent’s acts in failing to make full payment promptly of 
the net proceeds realized in a consignment transaction, in failing 
to make full payment promptly of the agreed purchase prices for 
purchase transactions, and in failing to ship a perishable agricul- 
tural commodity in accordance with a contract and make full pay- 
ment promptly of the resulting damages, as alleged in paragraphs 
3, 4, 5 and 6 of the complaint, constitute willful, flagrant and 
repeated violations of Section 2 of the Act (7 U.S.C. 499(b)), for 
which the order below is issued. 


ORDER 


Respondent’s license is revoked. 


This order shall become final on the thirty-fifth day after serv- 
ice hereof. 


This order shall take effect on the eleventh day after this deci- 
sion becomes final.* 


Copies hereof shall be served upon the parties. 


*The Decision and Order became final September 20, 1975. — Ed. 
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(No. 16,702) 


P. E. I. Propuce Co., Inc. v. L & M Broxerace Co., Inc. PACA 
Docket No. 2-3455. Decided September 22, 1975. 


Order denying motion to amend prior order 


This order is issued in accordance with the facts and circumstances set forth 
herein. 


Complainant pro se. 
Angus W. Harriett, Palatka, Fla., for respondent. 
James V. Wright, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), an 
order was issued on August 1, 1975, dismissing the complaint. A 
copy of this order was served upon complainant on August 5, 
1975. 


By telegram filed with the Department’s Hearing Clerk on 
August 29, 1975, complainant in effect requested that the order of 
August 1, 1975, be made effective on a later date, in order that it 
might appeal such order to the United States District Court, as 
provided in the Act, 7 U.S.C. 499g(c). The relevant part of the 
statute reads as follows: 


“Either party adversely affected by the entry of a reparation order by the 
Secretary may, within 30 days from and after the date of such order, ap- 
peal therefrom to the district court of the United States...” 


Under the provisions of the statute, as quoted, the period of 
time for the appeal herein would be computed as follows: The 
order was signed on August 1, 1975, and with 30 days to appeal, 
the time (excluding August 31, a Sunday, and September 1, a 
holiday) would have expired on September 2, 1975. Since com- 
plainant was served with the order of dismissal on August 5, 
1975, complainant had 29 days from the date of service to file an 
appeal. If complainant intended to appeal, as it has indicated, 
why did it not utilize the 29 days which it had to do so? Complain- 
ant has given no satisfactory answer to this question. By the 
same token, no good reason has been shown why complainant’s 
motion should be granted. Accordingly, the motion is denied. 


Copies of this order shall be served upon the parties. 





JOSEPH F. SCHWARTZ 
Cite as 34 A.D. 1403 


(No. 16,703) 


JosePpH F. Scuwartz and Jutes J. Scuowartz d/b/a New Mar- 
KET PropuceE Company v. EuGENeE G. Woopcock d/b/a 
E. Woopcock Propuce Company. PACA Docker No. 2-3875. 
Decided September 22, 1975. 


Order for undisputed amount 


This order is issued in accordance with the facts and circumstances as set forth 
herein. 


Complainant pro se. 
Respondent pro se. 
Andrew Stanton, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In a formal complaint filed May 9, 1975, complainant seeks 
reparation against respondent in the amount of $1,610.55 in con- 
nection with numerous lots of mixed fruits and vegetables sold in 
interstate commerce. 


Complainant is a partnership composed of Joseph F. Schwartz 
and Jules J. Schwartz doing business as New Market Produce 
Company, whose address is 24-26 Produce Row, St. Louis, Mis- 
souri. Respondent is an individual, Eugene G. Woodcock, doing 
business as E. Woodcock Produce Company, whose address is 
Route 21, Lesterville, Missouri. At the time of the transactions 
involved herein, respondent was licensed under the Act. 


In his answer, respondent admits owing complainant $1,358.55 
leaving a disputed balance of $252.00. 


Respondent’s failure to pay complainant the former amount is 
in violation of section 2 of the Act (7 U.S.C. 499b). Accordingly, 
issuance of an order for the undisputed amount is appropriate 
pursuant to section 47.8(b) of the Rules of Practice (7 CFR 
47.8(b)). Respondent shall pay to complainant $1,358.55 within 
30 days from the date of this order, with interest thereon at 8 per- 
cent per annum from December 1, 1974, until paid. 


Respondent’s liability for payment of the disputed amount is 
left for subsequent determination in the same manner and under 
the same procedure as if no order for the payment of the undis- 
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puted amount had been issued. 


Copies of this order shall be served upon the parties. 


(No. 16,704) 


TamouziAN BrotTHEeRS v. Prevor-MAyYRSOHN INTERNATIONAL, 
Inc., and/or Marxs-Gruser, Inc. PACA Docket No. 2-3055. 
Decided August 28, 1975. 


Order upon reconsideration 


This order is issued in accordance with the facts and circumstances as set forth 
herein. 


Complainant pro se. 
Respondents pro se. 
Garret B. Stevens, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), an 
order was issued on May 2, 1975, awarding reparation to com- 
plainant in the amount of $3,901.66 against respondent Prevor- 
Mayrsohn International, Inc., and dismissing the complaint 
against respondent Marks-Gruber, Inc. Copies of this order were 
served upon the parties. Respondent Prevor-Mayrsohn filed a 
petition for reconsideration on May 15, 1975, which was within 
the ten-day period allowed by section 47.24 of the Rules of Prac- 
tice (7 CFR 47.24) and which automatically stayed the order of 
May 2, 1975, pending the issuance of a further order. On June 13, 
1975, an order was issued allowing ten days to reply to the peti- 
tion for reconsideration. On July 9, 1975, the complainant filed its 
answer to the petition for reconsideration. 


Respondent Prevor-Mayrsohn, in its petition, alleges error in 
the computation of damages with respect to the 1,375 lugs of 
grapes in truck no. SFTZ 500213. Respondent contends that the 
value of these grapes had they been delivered as warranted would 
not have been the delivered invoice cost to Prevor-Mayrsohn of 
$7,171.95 but rather the fair market value in New York of grapes 
meeting the contract specifications at the time of delivery, which 
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respondent estimated to be $10,793.75 based upon the New York 
daily detailed deciduous report for Wednesday, December 13, 
1972. Prevor-Mayrsohn is, in effect, requesting that it be awarded 
a set-off based on the breach of contract by complainant. On re- 
consideration we are of the opinion that Prevor-Mayrsohn’s posi- 
tion is well taken. However, the measure of damages cannot be 
determined by use of the daily reports submitted by Prevor- 
Mayrsohn. Official notice is taken of the Federal Market News 
Reports for New York City market for December 13, 1972, which 
quoted Emporer grapes at $7.50 per lug. Thus, the 1,375 lugs had 
a value of $10,312.50. 


As was determined in the order of May 2, 1975, the value of the 
grapes delivered and accepted was the gross proceeds of the resale 
less expenses attributable to the breach or $3,926.07. Using the 
revised figures, we find as a result of the breach of contract by 
complainant that respondent suffered damages in the amount of 
$6,386.43. The damages on this truckload of grapes exceeded the 
purchase price by $298.93. In addition Prevor-Mayrsohn has al- 
ready paid $2,698.37 to complainant on this truckload which 
should be added to the $298.93, equalling $2,997.30. This amount 
should be set-off against the $3,758.41 due to complainant on 
truck no. SFTZ 500443. The correct amount due complainant is 
therefore $761.11. 


In its petition respondent Prevor-Mayrsohn contends that the 
order of May 2, 1975, is in error in several other respects. We have 
reconsidered the order and find that respondent’s other conten- 
tions were specifically dealt with in the original order and are 
without merit. The remainder of the order is supported by the evi- 
dence and the law applicable thereto, and should therefore be rein- 
stated. Moreover, with respect to the cross claim made by Prevor- 
Mayrsohn against Marks-Gruber, there is no provision in the 
Rules of Practice for the filing of a cross claim by one respondent 
against another. 


The order of May 2, 1975, is hereby amended in accordance with 
the discussion above. The value of the grapes in truck no. 500213 
had they been as warranted is changed from $7,171.95 to 
$10,312.50. The damages on that truckload are changed from 
$3 ,345.88 to $6,386.43, and such damages exceeded the purchase 
price by $298.93. This amount plus the payment already made on 
this truckload or $2,997.30 should be set-off against the $3,758.41 
due to complainant on truck no. SFTZ 500443. The order of May 
2, 1975 is amended by changing the amount of reparation awarded 
to complainant from $3 ,901.66 to $761.11, with interest thereon at 
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the rate of 8 percent per annum from January 1, 1973, until paid. 
The reparation thus awarded shall be paid within 30 days from the 
date of this order. 


Copies of this order shall be served upon the parties. 


(No. 16,705) 


In re Maine Potato Growers, Inc. PACA Docket No. 2-2981. De- 
cided September 30, 1975. 


Order denying petition for reconsideration 


This order is issued in accordance with the facts and circumstances set forth 
herein. 


Dennis Becker, for complainant. 
Joseph B. Goldman, Wash., D.C. for respondent. 
John A. Campbell, Administrative Law Judge. 


Decision by Donald A. Campbell, Judicial Officer. 


On April 30, 1975, respondent filed a request to reconsider the 
Decision and Order filed herein on April 23, 1975. 


The request reargues matters that were thoroughly considered 
at the time of the preparation of the Decision and Order, and it is 
denied for the reasons set forth in the Decision filed on April 23, 
1975. 


The ruling on this request was delayed in order to give the re- 
spondent an opportunity to discuss the imposition of a monetary 
penalty in lieu of a suspension order with the officials of the De- 
partment who have the authority to make such a determination. 
The respondent was unsuccessful in its efforts to convince such 
officials to accept a monetary penalty in lieu of a suspension 
order. 


ORDER 


The Petition for Reconsideration filed April 30, 1975, is denied. 


The Order previously filed herein on April 23, 1975, shall be ef- 
fective on the 15th day after service hereof on the respondent. 
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DISMISSAL — SETTLEMENT BETWEEN PARTIES 
(No. 16,706) 


ALFRED HEBERT v. Gumuia Potato Co. PACA Docket No. 2-3748. 
In order issued September 2, 1975, by Donald A. Campbell, 


Judicial Officer. 
(No. 16,707) 
Lawonn Bros. v. Kinc Or Spups. PACA Docket No. 2-3661. In 
order issued September 2, 1975, by Donald A. Campbell, 
Judicial Officer. 


REPARATION AWARDED — DEFAULT ORDER 


(No. 16,708) 


Forney Fruit & Propuce Co., Inc. v. Exvizonpo Bros. Propuce, 
Inc. PACA Docket No. 2-3846. Reparation of $1,878.00 with 
8 percent interest from March 1, 1975, awarded complainant 
against respondent in order issued September 4, 1975, by 


Donald A. Campbell, Judicial Officer. 
(No. 16,709) 


THe Hussarp Company v. Patrick M. Karam, d/b/a R. J. Pro- 
puce Company. PACA Docket No. 2-3844. Reparation of 
$295.00 with 8 percent interest from March 1, 1975, awarded 
complainant against respondent in order issued September 4, 
1975, by Donald A. Campbell, Judicial Officer. 


(No. 16,710) 


J.C. Watson Company v. Exizonpo Bros. Propuce, Inc. PACA 
Docket No. 2-3845. Reparation of $14,745.00 with 8 percent 
interest from March 1, 1975, awarded complainant against 
respondent in order issued September 4, 1975, by Donald A. 


Campbell, Judicial Officer. 
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(No. 16,711) 


WasHINGTON Fruit & Propuce Company v. Patrick M. Karam, 
d/b/a R. J. Propuce Company. PACA Docket No. 2-3843. 
Reparation of $777.48 with 8 percent interest from March 1, 
1975, awarded complainant against respondent in order 
issued September 4, 1975, by Donald A. Campbell, Judicial 
Officer. 


(No. 16,712) 


Brancui & Sons Packine Co. v. Paramount Tomato & Propuce, 
Inc. PACA Docket No. 2-3867. Reparation of $10,582.50 with 
8 percent interest from September 1, 1974, awarded com- 
plainant against respondent in order issued September 5, 
1975, by Donald A. Campbell, Judicial Officer. 


(No. 16,713) 


GARDEN STATE Farms, Inc. v. Max & Son WHOLESALE Fruit & 
Propuce. PACA Docket No. 2-3860. Reparation of $650.50 


with 8 percent interest from May 1, 1974, awarded complain- 
ant against respondent in order issued September 5, 1975, 
by Donald A. Campbell, Judicial Officer. 


(No. 16,714) 


J. J. Crosetti Co. Inc. v. Extizonpo Bros. Propucre, Inc. PACA 
Docket No. 2-3847. Reparation of $1,184.50 with 8 percent 
interest from December 1, 1974, awarded complainant 
against respondent in order issued September 5, 1975, by 
Donald A. Campbell, Judicial Officer. 


(No. 16,715) 


West Coast Packers, Inc. v. Wawona Frozen Foops. PACA 
Docket No. 2-3859. Reparation of $14,136.99 with 8 percent 
interest from September 1, 1974, awarded complainant 
against respondent in order issued September 5, 1975, by 
Donald A. Campbell, Judicial Officer. 
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(No. 16,716) 


CascapDIAN Fruit Suppers, Inc. v. R. J. Propuce Company. PACA 
Docket No. 2-3882. Reparation of $687.50 with 8 percent 
interest from February 1, 1975, awarded complainant 
against respondent in order issued September 10, 1975, by 
Donald A. Campbell, Judicial Officer. 


(No. 16,717) 


Cunt WestTER Propuce Co., Inc. v. Pickett Propuce Co. PACA 
Docket No. 2-3879. Reparation of $6,746.10 with 8 percent 
interest from April 1, 1975, awarded complainant against 
respondent in order issued September 10, 1975, by Donald 
A. Campbell, Judicial Officer. 


(No. 16,718) 


Louis Caric & Sons v. MaureE Sott Company. PACA Docket No. 
2-3880. Reparation of $5,188.70 with 8 percent interest from 


December 1, 1974, awarded complainant against respondent 
in order issued September 10, 1975, by Donald A. Campbell, 
Judicial Officer. 


(No. 16,719) 


Unitep MarKETING ExcuHancE v. R. J. Propuce Company. PACA 
Docket No. 2-3881. Reparation of $8,306.50 with 8 percent 
interest from December 1, 1974, awarded complainant 
against respondent in order issued September 10, 1975, by 
Donald A. Campbell, Judicial Officer. 
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